
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
                             IN THE UNITED STATES DISTRICT COURT 
                                   EASTERN DISTRICT OF TENNESSEE 
                                                  AT KNOXVILLE 
 
UNITED STATES OF AMERICA, 
Plaintiff, 
v.                                                                                          No. 3:12-CR-107 
MICHAEL R. WALLI,                                                      (PHILLIPS / SHIRLEY) 
MEGAN RICE, and ) 
GREG BOERTJE-OBED                            DECLARATION IN SUPPORT OF 
Defendants.                                              DEFENDANTS’ MOTION TO DISMISS 

 

Declaration of Anabel L. Dwyer 

Pursuant to 28 USC 1746, Anabel L. Dwyer declares under penalty of perjury: 

 1. I hold a J.D. from Thomas M. Cooley Law School and a member of the 
State Bar of Michigan and its International Law Section.  I have been employed as 
a research attorney for the Michigan Court of Appeals and for general practice 
attorneys in Michigan as well as an Adjunct Professor of Human Rights and 
Humanitarian Law at T. M. Cooley Law School.  

          2. I was a member of the International Association of Lawyers Against 
Nuclear Arms’ Legal Team for the World Court Project during the 1995 oral 
arguments before the International Court of Justice (ICJ) on the “Legality of the 
Threat or Use of Nuclear Weapons” (8 July 1996). I was on the drafting committee 
for the Model Nuclear Weapons Convention. I hold a Certificate of Attendance 
from the 1990 Summer Session on Public International Law from The Hague 
Academy of International Law and am a Member of the Board of Directors of the 
Lawyers’ Committee on Nuclear Policy.  

 3. For more than twenty years I have been teaching, lecturing and publishing 
on the pivotal dilemma of our times: Nuclear weapons and the rule of law cannot 
coexist.  That is we have a choice between the rule of law we develop to secure 
and protect our lives and future and a “rule of law” which “justifies” nuclear 
weapons which threaten our existence.   
 
          4. My publications include: “How and Why International Law Prohibits The 
Use or Threat of Use of Nuclear Weapons and Applies to Michigan Courts, 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
Ramsey Clark’s Testimony Annotated,” June 1991 (In People of Michigan v. 
Michelle Martin, et al (Michigan 52nd District 1st 88-003767 thru 88-003779, Mar. 
16, 1989); “The Model Nuclear Weapons Convention: A Way out of the Nuclear 
Quagmire,” MSU-DCL Journal of International Law, 9:2, Summer 2000; “U.S. 
Courts and Cases of U.S. Civil Resistance to Nuclear Weapons: Implementing a 
coherent rule of law,” Waseda International Conference Commemorating the 
Hague International Peace Conference, Nuclear Weapons Abolition and the Law: 
Agenda and Actors, Waseda, Tokyo, August 1-2, 2001; “Courts and Universities 
as Institutions in the National Security State,” A. Dwyer & and D. Dwyer, In 
Democracy's Shadow: The secret world of national security, Raskin, Marcus G., 
and A. Carl LeVan, eds. 2005 New York: Nation Books; and “From the ICJ 
(International Court of Justice) to the IJC (International Joint Commission on Great 
Lakes Water Quality), Abolishing Nuclear Weapons: Lawyers’ 
Responsibilities”(Fall, 2009 Michigan International Lawyer).  I am also co-editor 
of “This is My Homeland: Stories of the Effects of Nuclear Industries by People of 
Serpent River First Nation and the North shore of Lake Huron, Anishnabe Press, 
2003. I have also signed and drafted numerous petitions including: “Immediate and 
Unconditional Release of the Y-12 13 Resisters” (Michigan Peace Network, 2011-
2012).   

 5. I delved into the details of the law and nuclear weapons for five months, 
in 1990, when I conducted extensive research at the Peace Palace Library in The 
Hague on international law and nuclear weapons. As a result I was co-counsel for 
The Michigan Nuremberg Campaign and lead author of an exhaustive Brief in 
Support of a Citizens’ Petition to State and Federal Authorities entitled, “In re: 
Request for Investigation/Prosecution of Officers and Directors of Williams 
International Corporation (designers, testers and manufacturers of the cruise 
missile engine in Walled Lake Michigan) and Commanders of Wurtsmith Air 
Force Base (Headquarters of the Strategic Air Command 40th Air Division, 379th 
Bombardment Wing in Oscoda, Michigan)” (Michigan Faith and Resistance, 106 
pgs., & 8 Declarations, 2 Exhibits, Aug. 6, 1991).  The petitioners sought redress 
of grievances through investigation and prosecution of those named for conspiracy 
to produce, deploy and plan to use or threaten to use nuclear weapons in violation 
of international and domestic law.  The result, whether directly or indirectly, was 
closure of Wurtsmith Air Force Base and transfer of cruise missile engine 
manufacture outside of Michigan. But there was no formal investigation or 
prosecution and thus no decision of a court.   

 6.  I have been admitted as an Advisory Defense Attorney in numerous cases 
similar to this one involving non-violent or symbolic civil resisters to production, 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
preparation, threat or use of US weapons of mass destruction including by their 
familiar names: “Gods of Metal Plowshares,” “Plowshares vs. Depleted Uranium,” 
“Silence Trident,” and “Sacred Earth and Space Plowshares 2002” and “Disarm 
Now Plowshares.” In one of those cases I was qualified as an expert witness. My 
full resume is available upon request. 

 7. It is my opinion the International Court of Justice made it eminently clear 
that nuclear weapons and the rule of law cannot coexist as outlined in paragraphs 
17-20 below. These fundamental rules and principles of humanitarian law or the 
specific rules of law which limit the use of force are binding U.S. law and 
peremptory.  No US trespass or protection of property statute can be interpreted to 
abrogate these laws of war or authorize their infraction.  

           8. These defendants have acted because they have studied the horrific 
effects of nuclear weapons not only from listening to and hearing survivors of the 
US bombings of Hiroshima and Nagasaki but also from testimony of relatives, 
friends and veterans about the carcinogenic, mutagenic and teratogenic effects of 
radiation exposure from the whole nuclear cycle, from uranium mining to nuclear 
tests.  

 9. The ICJ found from direct testimony, and as all people working at the Y-
12 site and the prosecutor and the Court and all these Defendants know, “The 
destructive power of nuclear weapons cannot be contained in either space or time. 
They have the potential to destroy all civilization and the entire ecosystem of the 
plant. The radiation released by a nuclear explosion would affect health, 
agriculture, natural resources and demography over a very wide area. Further, the 
use of nuclear weapons would be a very serious danger to future generations.” 

          10. In short the secondaries and cases for the W-76 and W-76-1, 100 kiloton  
nuclear warheads produced or refurbished at the Y-12 National Security Complex 
are for assembly for active threat or commission of mass annihilation. The only 
solution that will allow for human survival and continuance is, as the ICJ 
unanimously found, to “pursue in good faith and bring to a conclusion negotiations 
leading to nuclear disarmament in all its aspects under strict and effective 
international control.”  

 11.  It is also my opinion that good-faith complete nuclear disarmament will 
occur in this society and world-wide when citizens, lawyers, and courts at all 
levels, recognize that adherence to the basic rules and principles of humanitarian 
law, human rights law and environmental law require first and foremost, moving 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
beyond and eliminating nuclear weapons and that all citizens in this democracy 
have a right and duty to ensure that our government takes transparent, verifiable, 
systematic, concerted and non-violent steps toward obligatory nuclear disarmament 
now.   

 12.  The impetus for good-faith nuclear disarmament can only come from all 
of us, the prosecutor, the Court, the DOE/NNSA and their contractors facing the 
grim facts. All nuclear weapons, the most grotesque weapons of mass destruction, 
continually threaten extinction by our own hands. This case can only be fairly 
resolved when the prosecutor and court recognize the direct relevance of the reality 
that the heat, blast and radiation unleashed by even one of the W76 warheads (100 
KT, 7 times the Hiroshima bomb) prepared or refurbished at the Y-12 National 
Security Complex are known and intended for threat or commission of mass 
murder over many generations.    

13. These defendants took a basic step regarding verification and 
transparency in the obligatory disarmament process. Saying, “Transform 
NowDisarm” they cut through four fences, the property at issue in this case which 
stand only for the alleged “safety, security and effectiveness of the U.S. nuclear 
weapons stockpile.” (Inquiry Into the Security Breach at the National Nuclear 
Security Administration’s Y-12 National Security Complex” DOE/IG-0868, Aug. 
2012.)   

14. This case, thus involves this question: Did these citizens act reasonably 
according to fundamental moral and legal rules and principles, known as 
humanitarian law and codified inter alia in the Nuremberg Principles, to expose 
plans and preparations for patently unlawful nuclear holocaust and to insist upon 
necessary first steps in good-faith non-violent nuclear disarmament?   

15. This court can corroborate the defendants understanding of the law as 
applied to the facts of the Y-12 unlawful activity through expert testimony on the 
facts and law and dismiss the case as a matter of law or allow a jury with evidence 
of the facts and law governing the planning, preparation, conspiracy to threaten or 
use W-76 or W-76-1 nuclear warheads to determine the reasonableness of their 
action.    

16. There is a long tradition in this country of non-violent direct action to 
redress grievances.  These defendants issued a “wake-up call” by pointing out and 
exposing the Y-12 National Security Complex personnel’s active plans, 
preparations, participation and conspiracy in continuing threat or commission of 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
nuclear holocaust and environmental devastation. This is surely a grievance if not 
the grievance that warrants such a considered act in this democracy.  

17.  My understanding of international law or the law of nations as law of 
the United States is that any threat or use of even one W-76 warhead prepared at 
Y-12 is categorically and universally prohibited in any circumstance by 
“intransgressible” rules and principles of humanitarian law. Any such threat or use, 
whether in offence or defense, is a war crime going far beyond the bounds of 
lawful war.  

18. The International Court of Justice most authoritatively summarized this 
body of positive law as applied to threat or use of nuclear weapons in its  advisory 
opinion, “Legality of the Threat of Use of Nuclear Weapons,” (8 July 1996). The 
London Charter and the Nuremberg Tribunals made it clear that those rules and 
principles preempt contrary domestic law.  

19. In addition to rules and principles of humanitarian law, which are 
universally binding as such, these rules and principles are directly incorporated 
into the US criminal code as war crimes (18 USC 2441) or genocide (18 USC 
1091-1093) and binding US treaties that are “the supreme law of the land” (US 
Constitution, Article VI, clause 2).  

20. The fundamental rules and principles of humanitarian law include:  

a) "States must never make civilians the object of attack and must 
consequently never use weapons that are incapable of distinguishing between 
civilians and military targets" (ICJ Op., § 78). A corollary is that it is prohibited to 
use weapons that cause uncontrollable effects [1977 Protocol I to the Geneva 
Conventions, Art. 51(4)]. Use of Trident II system is unlawful per se because if 
targeted at military objects, the effects still are indiscriminate and uncontrollable.  

b) “It is prohibited to cause unnecessary suffering to combatants; it is 
accordingly prohibited to use weapons causing them such harm or uselessly 
aggravating their suffering" [ICJ Op., § 78; 1907 Hague Convention IV, Art. 
23(e)].  The suffering inflicted by nuclear weapons is undoubtedly extreme. 

c) “If an envisaged use of weapons would not meet the requirements of 
humanitarian law, a threat to engage in such use would also be contrary to that 
law” (ICJ Op., § 78). Since any use of any nuclear weapon including any Trident 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
would cause indiscriminate harm and unnecessary suffering, the threat of such use 
is unlawful, illegal and criminal. 

21. In my opinion all the charges brought against these defendants must be 
dismissed because the charges cannot stand without ignoring the directly relevant 
and peremptory rules and principles of humanitarian law. All cases that have 
decided and found otherwise are simply and very dangerously wrong and cannot 
be relied upon by this court without willful blindness to the intended and known 
effects of these weapons of mass murder produced or refurbished at Y-12.  

I declare under penalty of perjury under the laws of the United States of America 
that the foregoing is true and correct.  
 
Executed on November 1, 2012 at Mackinaw City, Michigan 
 
Signed: 
Anabel L. Dwyer 
Anabel L. Dwyer 
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