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IN THE UNITED STATES DISCTRICT COURT 

EASTERN DISTRICT OF TENNESSEE 
AT KNOXVILLE 

 
USA 

Plaintiff 

V       NO. 3:12-CR- 00107 

MICHAEL WALLI     (SHIRLEY/PHILLIPS) 

MEGAN RICE 

GREG BOERTJE-OBED 

Defendants 

 
 
MEMORANDUM IN SUPPORT OF MOTION TO DISMISS  
 
Nuclear weapons are characterized in particular by their destructive power, the unspeakable 
suffering caused by their use, the fact that it is extremely difficult to bring aid to victims, the fact 
that it is impossible to control their effects in space and time, the risk of escalation and 
proliferation which any use of nuclear weapons necessarily involves, and the dangers which such 
weapons entail for the environment, future generations and the survival of humanity. 
 Francois Bugnion, The International Red Cross, 20051 

 

 

INTRODUCTION 

 

On July 28, 2012, Sr. Megan Rice, Greg Boertje-Obed and Michael Walli, passed through four 

fences in a several hour walk into the Oak Ridge Y-12 Nuclear facility.  Upon arriving at the 

Highly Enriched Uranium Materials nuclear facility, they symbolically disarmed the building 

and its surroundings.   

 

If these three people took this action in Iran, the US government would praise them.  But in 

Tennessee, the US government prosecutes them. 

                                                 
1  The International Committee of the Red Cross and nuclear weapons: From Hiroshima to the dawn of the 21st 
century.  Online at: http://www.icrc.org/eng/assets/files/other/irrc_859_bugnion_eng.pdf  
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Sr. Rice and Mr. Boertje-Obed and Mr. Walli ask these charges be dismissed on several grounds 

but essentially because the production, processing and storage of nuclear weapons, which are the 

ultimate weapons of mass destruction,  are illegal under US law and under international law. 

 

Why Y-12?   

 

Y-12 is one of the largest nuclear weapons production facilities in the US and thus in the world.  

Y-12 produces processes and stores over 400 metric tons of enriched uranium, enough material 

to provide for 10,000 nuclear weapons.  The US presently has over 5000 nuclear warheads.  Y-

12 also produces and stores 5,000 thermonuclear secondaries – the components of nuclear 

weapons that contain the technology and materials needed to initiate the fusion reaction in a 

thermonuclear explosion.    

 

The Y-12 nuclear weapons complex has produced material and components for nuclear weapons 

since 1943.  The highly enriched uranium that fueled the first nuclear bomb detonated on human 

beings, Little Boy, the bomb that destroyed Hiroshima, was produced at Y-12.  Currently Y-12 is 

performing Life Extension Program refurbishments on the W76 warhead and is scheduled to do 

the same for the B61 warhead.  The W76 is a two stage thermonuclear warhead used primarily in 

Navy nuclear weapons carried on submarines.  There are more than two thousand W76 warheads 

alone.  Once the new construction is done, Y-12 will have a capacity to produce 80 warheads a 

year.  Each W76 has a yield of 100 kilotons.  The bomb dropped on Hiroshima, Little Boy, that 

killed 70,000 to 130,000 or more people, was a 16 kiloton bomb. 

 

Nuclear weapons cannot discriminate between civilians and military.  They produce a huge 

firestorm, uncontrollable radiation, massive heat and a blast capable of leveling everything 

within miles.  Outside of the blast zone there are neutron and gamma rays intended to kill or 

wound every single living thing thus causing widespread death and severe long term human and 

environmental damage. 
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This is not speculative.  The US is the only country to have used nuclear weapons against others.  

In fact the very first nuclear weapon of mass destruction used against people, killing tens of 

thousands of civilians in Hiroshima, was partly manufactured at Y-12.   

 

This motion and memo specifically incorporate the attached declarations of Professor Francis A. 

Boyle and Anabel Dwyer.  Their declarations detail the illegality under US and international law 

of the production of weapons and preparations for war occurring at Y-12, the effects of such 

weapons, and the laws of Nuremberg and necessity which justify the actions of defendants.  

 

The use of weapons of mass destruction is illegal under US law and therefore this court should 

dismiss the charges.  But even if this court should be the first US court to find these weapons are 

legal under US law, the enquiry is not ended.  International laws of war and international 

humanitarian law, which are binding on the US and thus incorporated into US law also declare 

the use of nuclear weapons criminal acts.   

 

Robert Jackson, a Justice of the U.S. Supreme Court, who served as the Chief American 

prosecutor at the Nuremberg trials where Nazi officials were tried for war crimes stated: 

“The very essence of the Nuremberg Charter is that individuals have international duties which 

transcend national obligations of obedience imposed by the individual state.” 

 

 

SUMMARY OF ISSUES PRESENTED IN MOTION TO DISMISS 

 

Dismissal of these charges is required on three grounds.  

 

First, nuclear weapons of mass destruction are unlawful and criminal under US law and the 

continuing threat of use of them and the use of them constitute the commission of a war crime. 

 

Second, US international law and the laws of war prohibit use of these weapons of mass 

destruction.   
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Third, the damaged property at issue concealed and protected the production, processing and 

storage of materials and components of nuclear weapons, illegal weapons of mass destruction. 

So the actions taken by defendants to nonviolently expose and symbolically disarm weapons of 

mass destruction were legal, reasonable and justified.  The elements of the crime of criminal 

damage to property cannot be met where the property at issue can only be used in connection 

with a war crime. 

 

 

UNDISPUTED FACTS ABOUT Y-12 AND NUCLEAR WEAPONS 

 

Y-12 is one of the largest nuclear weapons production facilities in the US.  Y-12 produces 

processes and stores 400 metric tons of enriched uranium, enough to provide for 10,000 nuclear 

weapons.  The US has over 5000 nuclear warheads.   Y-12 also produces and stores 5,000 

thermonuclear secondaries – the components of nuclear weapons that contain the technology and 

materials needed to initiate the fusion reaction in a thermonuclear explosion.    

 

The proof of these facts is found in the following governmental and professional sources and is 

the subject of ongoing discovery by defendants in this matter. 

 

The government admits Y-12 “is one of four production facilities in the National Nuclear 

Security Administrations’ Nuclear Security Administration’s Nuclear Security Enterprise.  The 

site focuses on the processing and storage of uranium, an activity essential to the safety, security 

and effectiveness of the U.S. nuclear weapons stockpile.”  See August 29, 2012 U.S. Department 

of Energy (DOE) Inspector General “Special Report: Inquiry into the Security Breach at the 

National Nuclear Security Administration’s Y-12 National Security Complex.”2    

 

The government admits “Y-12 is the primary site for enriched uranium (EU) processing and 

storage, and one of the primary manufacturing facilities for maintaining the US nuclear weapons 

stockpile.  Y-12 is unique in that it is the only source of secondaries, cases, and other nuclear 

                                                 
2  August 29, 2012 U.S. Department of Energy (DOE) Inspector General “Special Report: Inquiry into the Security 
Breach at the National Nuclear Security Administration’s Y-12 National Security Complex.” Available online at: 
http://energy.gov/sites/prod/files/IG-0868_0.pdf 
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weapons components within the NNSA nuclear security enterprise…. A secondary is a 

component of a nuclear weapon that contains the technology and materials needed to initiate the 

fusion reaction in a thermonuclear explosion.  A case contains the secondary and other 

components.”  See February 2012 report of the US Department of Energy, Final Site-wide 

Environmental Impact Statement (SWEIS) for the Y-12 National Security Complex.3   

 

The government admits Y-12 is involved in “uranium recovery operations include 

recovery/purification of EU [enriched uranium] bearing scrap and waste generated by Y-12 

weapon production or disassembly operations and by the recovery processes themselves.”4  

 

The government admits Y-12 operates the ill-named “Life Extension Program.” These operations 

include: “refurbishment of existing warheads, reuse of nuclear components from different 

warheads, and replacement of nuclear components.”  The life extension program “depends on Y-

12’s capability to sustain and refurbish all nuclear weapons in the active and reserve stockpile.” 5 

 

The government admits that two nuclear weapons, the B61 and the W76, are being refurbished to 

extend their useful lives for up to 30 years through the life extension program.6  The W76 has a 

yield of approximately 100 kilotons, five times the size of the bomb that destroyed Nagasaki. 

 

The government admits Y-12 life extension project is working on W76 warheads and is 

projected to work on B61 and W78 warheads for the foreseeable future.  See US Department of 

Energy, National Nuclear Security Administration, “Y-12 National Security Complex Ten Year 

Site Plan,” May 2011, page 22.7 

 

                                                 
3  See February 2012 report of the US Department of Energy, Final Site-wide Environmental Impact Statement 
(SWEIS) for the Y-12 National Security Complex.  Available online at: http://www.y12sweis.com/ 
4  SWEIS Y-12, supra, at 1-1.  
5  SWEIS, Y-12, supra, at 2-8.  
6  “Nuclear Weapons: Views on NNSA’s Proposal to Transform the Nuclear Weapons Complex, July 17, 2008.  
Online at: http://www.gao.gov/assets/130/120746.html 
7  US Department of Energy, National Nuclear Security Administration, “Y-12 National Security Complex Ten Year 
Site Plan,” May 2011, page 22.  Available online at: http://nnsa.energy.gov/sites/default/files/nnsa/inlinefiles/Y-
12%20TYSP_YMOD-012.%20r11.pdf 
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There are life extension programs (nuclear refurbishment programs) for the W76, the B61 -3/4/7, 

the W78 and the W88 nuclear weapons systems.  These weapons are used on the following ways.  

First, W78 warheads and W87 warheads are used by the US Air Force on Minuteman III 

intercontinental ballistic missiles.  Second, the US Air Force uses B61 and B83 nuclear warheads 

in its B2 Spirit bombers at Whiteman Air Force base in Missouri.  The United States Navy uses 

768 W76 and 384 W88 nuclear warheads in its Trident D5 submarine launched ballistic missiles. 

The Navy also uses the W88 nuclear warheads.8   

 

“In the event of their use, nuclear weapons would in all circumstances be unable to draw any 

distinction between the civilian population and combatants, or between civilian objects and 

military objectives, and their effects, largely uncontrollable, could not be restricted either in time 

or place, to lawful military targets.  Such weapons would kill and destroy in a necessarily 

indiscriminate manner, on account of the blast, heat and radiation occasioned by the nuclear 

explosion and the effects induced; and the number of casualties which would ensue would be 

enormous.”9 

 

The government admits the US stockpile of nuclear weapons consists of 5,113 warheads.  See 

May 3, 2010 release by the US Department of Defense stating that the US stockpile of nuclear 

weapons consisted of 5,113 warheads. 10 

 

The US Department of Energy admits that the US has more than 400 tons of highly enriched 

uranium on hand at Y-12.11   The United Nations Institute for Disarmament Research posted a 

report stating Y-12 stores nearly 400 metric tons of highly enriched uranium, enough to build 

more than 10,000 nuclear weapons. 12  

 

                                                 
8  August 2012, Arms Control Association report, “US Nuclear Modernization Program.”  Available online at: 
http://www.armscontrol.org/factsheets/USNuclearModernization 
9  ICJ Opinion on Threat or Use of Nuclear Weapons, para 92.   
10  “US Declassifies Nuclear Stockpile Details to Promote Transparency,” US Department of Defense, May 3, 2010.  
Available online at: http://www.defense.gov/news/newsarticle.aspx?id=59004 
11  Y-12 National Security Complex: https://www.y12.doe.gov/missions/nonproliferation/ 
12 Nickolas Roth, “Challenges of Protecting US Nuclear Weapon Materials,” UNDIR.  Online at: 
https://www.y12.doe.gov/missions/nonproliferation/  
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The Bulletin of Atomic Scientists report on “US Nuclear Forces, 2010” reported that “More than 

5,000 thermonuclear secondaries, or canned assemblies, are kept at the Oak Ridge Y-12 plant in 

Tennessee.”13  

 

ACTIONS OF SR. RICE, MR. WALLI AND MR. BOERTJE-OBED 

 

On July 28, 2012, Sr. Megan Rice, 82, Michael R. Walli, 63, and Greg Boerte-Obed, 57, passed 

through four fences in a two hour walk at the Oak Ridge Y-12 Nuclear facility.  The three 

peacemakers called themselves the Transform Now Plowshares after the quote in Isaiah 2:4:  

“They shall hammer their swords into plowshares and their spears into pruning hooks.  Nation 

will not take up sword against nation, nor will they train for war anymore.”  

 

They took this action as people of faith in order to transform illegal weapons of mass destruction 

into real, life-giving alternatives to build true peace.  

 

The three reached the Highly Enriched Uranium Materials Nuclear Facility.  They splashed 

human blood on the building.  They hammered on the wall.  They stretched crime scene tape 

across the area.  They spray painted words on the walls.  Work for Peace not War; The fruit of 

justice is peace; Woe to the empire of blood; and Plowshares please Isaiah.  They hung two 

banners which said Transform Now Plowshares and Swords Into Plowshares Spears Into Pruning 

Hooks – Isaiah.”  They carried a bible, candles, and white roses.    

 

They carried white roses in remembrance of the White Rose non-violent resistance group that 

challenged Hitler in Nazi Germany in 1942 and 1943.  Members of the White Rose were 

arrested, convicted and executed for their opposition to the crimes of the government of Adolph 

Hitler.  

 

Defendants were also inspired to act by the prophets Micah and Isaiah, Jesus and Gandhi.  

 

                                                 
13  Bulletin of Atomic Scientists, “US Nuclear Forces 2010,” page 68.  Online at: 
http://www.thebulletin.org/files/066003008.pdf 
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When a guard arrived, they read aloud their statement and offered the guard bread and started 

singing peaceful songs.   

 

Their statement read:  

 

Today, through our nonviolent action, we, Transform Now Plowshares, indict the U.S. 
government nuclear modernization program, including the new Uranium Processing Facility 
planned at Oak Ridge and the dedication of billions of public dollars to the continuation of the 
Y-12 facility. 
 
WHEREAS, This program is an ongoing criminal endeavor in violation of international treaty 
law binding on the United States under the supremacy clause of the U.S. Constitution, Article 
VI:  This Constitution, and the Laws of the United States which shall be made in Pursuance 
thereof; and all Treaties made, or which shall be made, under the Authority of the United States, 
shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any 
Thing in the Constitution or Laws of any State to the Contrary notwithstanding. 
 
WHEREAS, The United States is bound by the United Nation's Charter, ratified and signed in 
1945. Its preamble affirms that its purpose is to "save future generations from the scourge of 
war". It directs that "all nations shall refrain from the use of force against another nation". Article 
II regards the threat to use nuclear weapons as ongoing international criminal activity. 
 
WHEREAS, The Nuremberg Principles also promulgated in 1945, primarily by the U.S., 
prohibit crimes against peace, crimes against humanity, war crimes and genocide. They render 
nuclear weapons systems prohibited, illegal, and criminal under all circumstances and for any 
reason. 
 
WHEREAS, The U.S. government is obligated as well by the Non Proliferation Treaty, in force 
since 1970 that requires the signers to pursue negotiations in good faith and to eliminate nuclear 
weapons at an early date. The U.S. government is also obligated by the Comprehensive Test Ban 
Treaty, which prohibits full-scale nuclear explosions. 
 
THEREFORE, the work planned at Oak Ridge violates all these agreements and is thus criminal. 
 
Oak Ridge Y-12 is slated to receive more than $6.5 billion in federal funding over the next 
decade for continuing nuclear weapons production. The new Uranium Processing Facility is 
expected to sustain a nuclear arsenal of 3000-3500 weapons beyond the middle of the century. 
Additional production facilities are sought as well. Instead of eliminating nuclear weaponry, Oak 
Ridge Y-12 perpetuates it through the nuclear modernization program. 
 
Against these continuing violations of treaty law, we assert our human right to civil resistance. 
Furthermore we affirm as crucial the human right to be free from these crimes. The Nuremberg 
Principles not only prohibit such crimes but oblige those of us aware of the crime to act against 
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it. "Complicity in the commission of a crime against peace, a war crime, or a crime against 
humanity...is a crime under International Law". 
 
The ongoing building and maintenance of Oak Ridge Y-12 constitute war crimes that can and 
should be investigated and prosecuted by judicial authorities at all levels. We are required by 
International Law to denounce and resist known crimes. 
 
For the sake of the whole human family threatened by nuclear weapons, and for the sake of our 
Planet Earth, which is abused and violated, we indict the Oak Ridge Y-12 nuclear weapon 
facility and all government officials, agencies, and contractors as responsible for perpetuating 
these war crimes. 
….. 

They were ultimately arrested and face this criminal prosecution. 

 

 

ARGUMENT ONE: NUCLEAR WEAPONS ARE WEAPONS OF MASS DESTRUCTION 

AND ILLEGAL UNDER US LAW 

 

Nuclear weapons of mass destruction are unlawful and criminal under US law and the continuing 

threat of use of them and the use of them constitute the commission of a war crime. 

 

The Y-12 nuclear weapons complex has produced material and components for nuclear weapons 

since 1943.  The highly enriched uranium that fueled the first nuclear bomb detonated on human 

beings, Little Boy, the bomb that destroyed Hiroshima, was produced at Y-12.  Currently Y-12 is 

performing Life Extension Program refurbishments on the W76 warhead and is scheduled to do 

the same for the B61 warhead.  The W76 is a two stage thermonuclear warhead used primarily in 

Navy nuclear weapons carried on submarines.  There are more than two thousand W76 warheads 

alone.  Once the new construction is done, Y-12 will have a capacity to produce 80 warheads a 

year. 

 

Each W76 has a yield of 100 kilotons.  The bomb dropped on Hiroshima, Little Boy, that killed 

70,000 to 130,000 or more people, was a 16 kiloton bomb. 

 

This is the report of the International Red Cross visit to Hiroshima on August 29: 
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“Visited Hiroshima thirtieth, conditions appalling stop city wiped out, eighty percent all hospitals 
destroyed or seriously damaged; inspected two emergency hospitals, conditions beyond 
description full stop effect of bomb mysteriously serious stop many victims, apparently 
recovering, suddenly suffer fatal relapse due to decomposition of white blood cells and other 
internal injuries, now dying in great numbers stop estimated still over one hundred thousand 
wounded in emergency hospitals located surroundings, sadly lacking bandaging materials, 
medicines stop please solemnly appeal to allied high command consider immediate air-drop 
relief action over centre city stop required substantial quantities bandages, surgical pads, 
ointments for burns, sulfamides, also blood plasma and transfusion equipment stop immediate 
action highly desirable, also dispatch medical investigation commission stop report follows, 
confirm receipt.”14 
 

Understand that any use of any current nuclear weapon will inflict damage several times larger 

than what was reported at Hiroshima. 

 

The International Court of Justice found: “The destructive power of nuclear weapons cannot be 

contained in either space or time. They have the potential to destroy all civilization and the entire 

ecosystem of the plant. The radiation released by a nuclear explosion would affect health, 

agriculture, natural resources and demography over a very wide area. Further, the use of nuclear 

weapons would be a very serious danger to future generations.”15 

 

“The secondaries and cases for the W-76 and W-76-1, 100 kiloton nuclear warheads produced or 

refurbished at the Y-12 National Security Complex are for assembly for active threat or 

commission of mass annihilation.”16 

 

Thus, any threat or use of a nuclear weapon is categorically prohibited and constitutes a war 

crime, crime against humanity or genocide as defined consistently by the U.S. Criminal Code.   

 

The statute for war crimes, 18 USC 2441, reads:  

 

(a) Offense– Whoever, whether inside or outside the United States, commits a war crime in any 
of the circumstances described in subsection (b)... 
 
                                                 
14  Fritz Bilfinger, ICRC delegate, the first neutral witness to arrive. See ICRC nuclear weapons article, supra, at 
page 513.  
15  See Dwyer declaration, para 9.  
16  Dwyer declaration, para 10.  
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(b) Circumstances– The circumstances referred to in subsection (a) are that the person 
committing such war crime or the victim of such war crime is a member of the Armed Forces of 
the United States or a national of the United States... 
 
(c) Definition- As used in this section “war crime” means any conduct– 
 
(1) Defined as a grave breach in any of the international conventions signed at Geneva 12 August 
1949, or any protocol to such convention to which the United States is a party; 
 
(2) Prohibited by Article 23, 25, 27 or 28 of the Annex to the Hague Convention IV, Respecting 
the Laws and Customs of War on Land, signed 18 October 1907;...  
 

 The 1907 Hague Convention, specifically mentioned in 18 USC 2441, includes Article 23 

which is set out to protect civilians from indiscriminate killing and injury: 

 

“Art. 23. In addition to the prohibitions provided by special Conventions, it is especially 
forbidden 
(a) To employ poison or poisoned weapons; 
(b) To kill or wound treacherously individuals belonging to the hostile nation or army; 
(c) To kill or wound an enemy who, having laid down his arms, or having no longer 
means of defense, has surrendered at discretion; 
(d) To declare that no quarter will be given; 
(e) To employ arms, projectiles, or material calculated to cause unnecessary 
suffering…”17 

 

Thus, the use of nuclear weapons, which would cause unnecessary suffering, would kill and 

maim tens of thousands of individuals, would kill and maim tens of thousands of the defenseless, 

would be a war crime under the Hague Convention. 

 

 Likewise, the Geneva Conventions of 1949, Convention IV outlines what the laws of war 

are as applied to civilians.  Article 3 is easily applied to outlaw the use of nuclear weapons: 

 

“Art. 3. In the case of armed conflict not of an international character occurring in the 
territory of one of the High Contracting Parties, each Party to the conflict shall be bound 
to apply, as a minimum, the following provisions:  
 
(1) Persons taking no active part in the hostilities, including members of armed forces 
who have laid down their arms and those placed hors de combat by sickness, wounds, 

                                                 
17  Convention IV respecting the Laws and Customs of War on Land and its annex: Regulations concerning the 
Laws and Customs of War on Land.  The Hague, 18 October 1907.  Online at: http://www.icrc.org/ihl.nsf/full/195 
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detention, or any other cause, shall in all circumstances be treated humanely, without any 
adverse distinction founded on race, colour, religion or faith, sex, birth or wealth, or any 
other similar criteria. 
To this end the following acts are and shall remain prohibited at any time and in any 
place whatsoever with respect to the above-mentioned persons: 
(a) violence to life and person, in particular murder of all kinds, mutilation, cruel 
treatment and torture…”18 

  

Since nuclear weapons can never distinguish between the people at their targets, their use 

willfully causes widespread death and serious injury to civilians and others taking no part in the 

hostilities, causes violence and murder and all kinds of mutilation and cruel treatment, and is 

thus a war crime prohibited by US law.   

 

As the attached declaration of Professor Francis A. Boyle outlines, in paragraphs 6-15, “any 

planning, preparation, conspiracy for threat or use of even one of these nuclear warheads was 

and is unlawful, that is illegal and criminal” under US law.19  

 

There are specific sections in the operations manuals and command handbooks of the Navy, the 

Air Force, and the Army which follow the Geneva Conventions and prohibit taking military 

actions which fail to distinguish between military and civilian targets, cause unnecessary 

suffering in general, or cause unnecessary civilian loss of life or property.20  For example, the 

Naval Commander’s Handbook states: “Weapons that are incapable of being directed at a 

military objective are forbidden as being indiscriminate in their effect.”21 

 

The use of the weapons which are being made and refurbished at Y-12 are illegal under US law, 

their use constitutes genocide and is prohibited by US criminal statute and US military law.  

 

 

                                                 
18  Convention IV Relative to the Protection of Civilian Persons in Time of War.  Geneva, 12 August 1949.  Online 
at: http://www.icrc.org/ihl.nsf/FULL/380?OpenDocument  
19   Boyle declaration, paragraph 5 and 6-15.  
20  Charles Moxley, John Burroughs, and Jonathan Granoff, “Nuclear Weapons and Compliance with International 
Humanitarian Law and the Nuclear Non-Proliferation Treaty,” 34 Fordham International Law Journal 595, pages 
611-619 (2011).  
21  Moxley, supra, at 622 – 623.  
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ARGUMENT TWO: THE CONSTITUTION OF THE UNITED STATES SPECIFICALLY 

RECOGNIZES INTERNATIONAL LAW AND THE USE OF THESE WEAPONS OF MASS 

DESTRUCTION ARE ILLEGAL UNDER US AND INTERNATIONAL LAW 

 

US international law and the laws of war prohibit use of these weapons of mass destruction.   

 

The U.S. Supreme Court recently re-emphasized that the war powers of the U.S. Congress and 

Executive are not unlimited.  The Supreme Court stated that rules and precepts of the law of 

nations, including the four Geneva Conventions, specifically apply to the conduct of war.  

Hamdan v Rumsfeld, 126 S.Ct. 2749, 2786 (2006).  In Hamdan the Supreme Court was 

analyzing whether the President’s powers in war time were constricted by laws of Congress like 

the Universal Code of Military Justice or not.   

 

The Supreme Court stated: 

 

 “The UCMJ conditions the President’s use of military commissions on compliance not 
only with the American common law of war, but also with the rest of the UCMJ itself, insofar as 
applicable, and with the “rules and precepts of the law of nations, including, inter alia, the four 
Geneva Conventions signed in 1949.” Hamdan at 2786 (internal citations omitted).    
 

So, the Geneva Conventions are US law as well as international law.22 

 

As noted in the previous section, Convention IV, Article 3, condemns the use of force against 

civilians and others taking no part in the hostilities of war.  So, even apart from 18 USC 2441 

and the war crimes it penalizes, there is no legal authority for indiscriminate weapons of mass 

destruction such as nuclear weapons. 

 

                                                 
22  This is not a new proposition for the US Supreme Court.  “International law is part of our law, and must be 
ascertained and administered by the court of justice of appropriate jurisdiction as often as questions of rights 
depending upon it are duly presented for their determination. For this purpose, where there is no treaty or controlling 
executive or legislative act or judicial decision, resort must be had to the customs and usages of civilized works of 
jurists and commentators who by years of labor, research, and experience have made themselves peculiarly well 
acquainted with the subjects of which they treat. Such works are resorted to by judicial tribunal, not for speculations 
of the authors concerning what the law ought to be, but for trustworthy evidence of what the law really is.” The 
Paquete Habana, 175 677,700; 20 S Ct 290; 40 L Ed 32 (1900). 



14 
 

Likewise, United States courts also recognize the universality of the crimes involving violations 

of the rules and principles of humanitarian law such as the threat or use of nuclear warheads 

against civilians.23  

 

For example, “The universality principle is based on the assumption that some crimes are so 

universally condemned that the perpetrators are the enemies of all people... This principles is a 

departure from the general rule that ‘that character of an act as lawful or unlawful must be 

determined wholly by the law of the country where the act is done.” Demjanjuk v Petrovsky, 776 

F 2d 571, 582 (1985), cert denied 457 US 1016, 106 S Ct 1198, 89 L Ed 2d 312 (1986). 

 

The U.S. Constitution requires that U.S. law must be applied and interpreted consistently with 

the laws of war, in particular, specific treaties and the rules and principles of humanitarian law 

that control and prohibit any aggression or any threat or use of any weapon or tactic of mass 

destruction. 

 

International law is explicitly a part of US law by reason of two provisions of the US 

Constitution.  Article VI, Section 2 says: “This constitution, and the laws of the United States 

which shall be made in pursuance thereof; and all treaties made, or which shall be made, under 

the authority of the United States, shall be the supreme law of the land; and judges in every state 

shall be bound thereby, anything in the constitution or laws of any state to the contrary 

notwithstanding.”  Article III also explicitly confers on federal courts jurisdiction over cases 

involving treaties: "The judicial Power shall extend to all Cases, in Law and Equity, arising 

under this Constitution, the Laws of the United States, and Treaties made, or which shall be 

made, under their Authority." 

 

This was confirmed again in June of 2004, when the US Supreme Court again ruled that US 

domestic law recognizes international law. 24   

                                                 
23   See Boyle declaration, paragraph 7.  
24 In Sosa v Alvarez-Machain, 124 S. Ct. 2739 (2004) the Supreme Court ruled: “For two centuries we have 
affirmed that the domestic law of the United States recognizes the law of nations. See, e.g., Banco Nacional de Cuba 
v Sabbatino, 376 U.S., at 423, 84 S.Ct. 923 (1964) ("[I]t is, of course, true that United States courts apply 
international law as a part of our own in appropriate circumstances");  The Paquete Habana, 175 U.S., at 700, 20 
S.Ct. 290 ("International law is part of our law, and must be ascertained and administered by the courts of justice of 
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In 1996, the International Court of Justice has made it clear that nuclear weapons and the rule of 

law have nearly unresolvable problems coexisting.   See its opinion, of 8 July 1996, on the 

“Legality of the Threat of Use of Nuclear Weapons.”25   

 

Even if aimed at military targets, nuclear weapons cause indiscriminate harm and unnecessary 

suffering.  These rules and principles are universal and fundamental prohibitions. Since the 

warheads at issue are incapable of distinguishing between civilian and combatant and any threat 

or use is thus categorically prohibited under binding law.  (See e.g. paragraph 35, ICJ Opinion)    

 

US law, military law and international law demonstrate that the use and threat of use of nuclear 

weapons is unlawful under long established principles of international law and humanly 

unacceptable.26 

 

 

ARGUMENT THREE: THE PROPERTY DAMAGED IN THIS CASE WAS PROTECTING 

ILLEGAL ACTIVITIES THUS NONVIOLENTLY DISARMING THESE WEAPONS AND 

THE FENCES THAT SURROUND THEM IS REASONABLE AND JUSTIFIED 

 

Justice and history will not accept that nonviolent protest and symbolic disarmament of weapons 

of mass destruction should be punished with prison terms in order to protect hundreds of metric 

tons of enriched uranium which are solely designed to destroy people and property on an 

unimaginable scale.  It would challenge both law and justice to suggest that US law protects 

fences around illegal weapons which are calculated to kill tens of thousands and maim many 

more.   

                                                                                                                                                             
appropriate jurisdiction, as often as questions of right depending upon it are duly presented for their determination"); 
The Nereide, 9 Cranch 388, 423, 3 L.Ed. 769 (1815) (Marshall, C.J.) ("[T]he Court is bound by the law of nations 
which is a part of the law of the land"); see also Texas Industries, Inc. v. Radcliff Materials, Inc., 451 U.S. 630, 641, 
101 S.Ct. 2061, 68 L.Ed.2d 500 (1981) (recognizing that "international disputes implicating ... our relations with 
foreign nations" are one of the "narrow areas" in which "federal common law" continues to exist). It would take 
some explaining to say now that federal courts must avert  their gaze entirely from any international norm intended 
to protect individuals.” 
25  LEGALITY OF THE THREAT OR USE OF NUCLEAR WEAPONS, International Court of Justice, Advisory 
Opinion, July 8, 1996.  Available online at: http://www.icj-cij.org/docket/files/95/7495.pdf 
26  Moxley, supra, at 695-696.  
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The damaged property at issue concealed and protected the production, processing and storage of 

materials and components of nuclear weapons, illegal weapons of mass destruction. So the 

actions taken by defendants to nonviolently expose and symbolically disarm weapons of mass 

destruction were legal, reasonable and justified.27  The elements of the crime of criminal damage 

to property cannot be met where the property at issue can only be used in connection with a war 

crime. 

 

As Professor Boyle points out: “All charges must be dismissed because the court may not apply 

the protection of property statutes in a way that ignores or abrogates the fundamental laws of 

war.  In these circumstances, where the alleged “property” is part of ongoing planning, 

preparation for illegal and criminal threat of or use of the most grotesque weapons of mass 

destruction these defendants acted lawfully and reasonably to prevent egregious and 

fundamentally prohibited of all crimes, war crimes.”28 

 

Anabel Dwyer notes “These defendants issued a “wake-up call” by pointing out and exposing the 

Y-12 National Security Complex personnel’s active plans, preparations, participation and 

conspiracy in continuing threat or commission of nuclear holocaust and environmental 

devastation. This is surely a grievance if not the grievance that warrants such a considered act in 

this democracy.”29 

 

Dwyer concluded: “…the opinion the International Court of Justice made it eminently clear that 

nuclear weapons and the rule of law cannot coexist…. These fundamental rules and principles of 

humanitarian law or the specific rules of law which limit the use of force are binding U.S. law 

and peremptory.  No US trespass or protection of property statute can be interpreted to abrogate 

these laws of war or authorize their infraction.”30 

 

                                                 
27 See Boyle declaration at paragraphs 15, 16 and 17.  
28  Boyle declaration, paragraph 17.  
29  Dwyer declaration, para 16.  
30  Dwyer Declaration, paragraph 7 and paragraphs 17-20.  
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To help understand the irony of using the courts as protectors against damage to nuclear 

weapons, it is instructive to consider the Zyklon B case.  Zyklon B was a chemical manufactured 

for pest control that was also used to murder millions of people in concentration camps in Nazi 

Germany.  The nuclear weapons materials at issue in this case can be viewed as very similar to 

Zyklon B.   Like these nuclear weapons materials, Zyklon B was made at a production facility.   

Unlike Zyklon B, which at least had a legitimate non-lethal use, nuclear weapons have no non-

lethal use.  

 

Following up on the Zyklon B example, international authorities have convicted people for war 

crimes for the production of materials that are used to kill people.  The production of Zyklon B 

was found to be used for systematically exterminating human beings at Auschwitz concentration 

camp.  The producers of the material were found guilty of war crimes by a British military 

tribunal in March 1946.31    

 

Thus, had peace activists broken into the Zyklon B production facilities and been prosecuted for 

trespass and damage to property, could they legally have raised the illegality of the materials 

themselves as a defense?  Justice and history would hope the courts of Germany would have 

allowed these defenses. 

 

So here, the government must not be allowed to apply the general protection of property statute 

by ignoring or concealing from the jury the more basic and controlling rules and principles of US 

and international humanitarian law.   

 

A general protection of property statute used as here to “protect” an instrumentality of war can 

only be read according to the Constitution consistently with and within the internationally 

recognized laws of war.  

 

This prosecution proposes to use the “rule of law” to “protect” the U.S.’s illegal and criminal 

threat of use of a weapon of mass destruction. Under such a theory, the rule of law furthers the 

                                                 
31  The Zyklon B Case: Trial of Bruno Tesch and Two Others, British Military Court, Hamburg, 1st – 8th March, 
1946.  Online at: http://www.blacktriangle.org/zyklonbcasesmall.pdf 
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annihilation of human society the very opposite of the actual meaning of the rule of law, whose 

purpose is for the continuance of human society.   

 

A legal definition of “property” with practical use does not and cannot include threat or use a 

first-strike, high- alert weapon of mass destruction such as nuclear warheads that constitute 

crimes against peace, war crimes, and crimes against humanity or genocide. Nor can the US 

apply the general protection of property statute, as the prosecutor does here, in a way that ignores 

or abrogates the controlling laws of war.  

 

Nor can the government claim that US law protects a fence from “damage” but does not prohibit 

the ongoing graves crimes committed by the instant, intended annihilation threatened by the 

nuclear warheads protected by the fence.  

 

The “injury” to the fence alleged here posed no actual harm or injury to anyone. At most these 

defendants may have insulted the government by illustrating that our weapons of mass 

extermination are just as illegal and criminal as those belonging to other countries and that non-

violent nuclear disarmament is a universal obligation.    

 

GLOBAL PRECEDENT 

 

In Ireland, five peace activists, calling themselves the “Pitstop Ploughshares” were arrested in 

2003 for breaking into an airport hangar and using hammers to cause millions of dollars of 

damage to a US Navy C48 supply plane which was en route to the war in Iraq.  After arguing 

that they were trying to prevent war crimes, they were unanimously acquitted by a jury on July 

25, 2006 after a trial which put the war in Iraq before the jury members.32  

 

                                                 
32 “Not Guilty.  The Pitstop Ploughshares All Acquitted on All Charges,” Indy media Ireland, July 25, 2006.  
Available online at: http://www.indymedia.ie/article/77460  See also Clare Dyer, “Peace activists offer war crime 
defence in jet damage trial,” The Guardian, September 3, 2006.  
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Groups of peace activists in the UK who were charged with criminal damage to property for 

smashing vehicles used to load bombs and others found with tools and paint to be used against 

US Air Force planes were tried but not able to be found guilty because their juries hung.33 

 

In January 2009, nine people were arrested in Belfast for chaining themselves to the door of 

Raytheon protesting the supply of military computers to Israeli Defense Forces.  In their defense, 

they argued that Raytheon was aiding and abetting war crimes in Gaza and their actions were 

intended to prevent these war crimes.  They were acquitted by their jury in June 2010. 34  

 

In March 2010, four Australian peace activists, calling themselves the “Bonhoeffer 4’ (after the 

German anti-Nazi theologian) trespassed onto an air base and shut it down for a day.  At their 

trial in June 2010 the magistrate found them not guilty.35  

 

JUSTICE 

 

Rule 2 of the Federal Rules of Criminal Procedure states: “These rules are to be interpreted to 

provide for the just determination of every criminal proceeding, to secure simplicity in procedure 

and fairness in administration, and to eliminate unjustifiable expense and delay.” 

 

It is understood that it is the role of the judiciary to apply the rules of law.  It is also understood 

that most of the judiciary are reluctant to confront the actions of other branches of government 

when issues of security are raised.  However, two very important principles insist that members 

of the judiciary take courageous stands when issues of life and death arrive in their courtroom.  

 

The first principle is that Justice is what every judge is sworn to do.  The oath of office, 28 USC 

453 states: “I will administer justice without respect to persons, and do equal right to the poor 

and to the rich, and that I will faithfully and impartially discharge and perform all the duties 

incumbent upon me under the Constitution and laws of the United States.  So help me God.” 
                                                 
33  George Monbiot, “The courts are starting to accept that the war against Iraq is a crime,” The Guardian, October 
16, 2006.  Online at: http://www.guardian.co.uk/commentisfree/2006/oct/17/comment.politics 
34  Cedric Knight, “Second Raytheon Nine Acquitted,” Peace News July-August 2010.  Online at:  
http://peacenews.info/node/4238/second-raytheon-nine-acquitted  
35  “Christian peacemakers’ victory in Australia,” June 23, 2010.  
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The second principle is that history provides accountability for judicial decisions.  As Dr. Martin 

Luther King, Jr. reminded us, it is certainly true that the arc of history bends towards justice.  But 

it is also true that the judiciary has too frequently found itself on the wrong side of history and 

justice.  Slavery was protected by judicial decisions.36  Stopping women from voting was 

protected by judges.37  Nazi Germany proceeded unchallenged by their judiciaries,38 as did South 

Africa in the apartheid era.39 If indeed the arc of history bends toward justice, this matter offers 

this court an opportunity to lead.   

  

Justice is at the heart of this case.  It is justice that these three fine people ask from this Court.  

And it is justice which will ultimately judge whether protection of these weapons of mass 

destruction or the courage of those who attempt to disarm them will be confirmed as right for our 

world.  

 

 

CONCLUSION 

 

“Weapons are intended to protect that which society values, including morality and law. Because 

of their indiscriminate effect and overwhelming destructive capacity, nuclear weapons can hardly 

be reconciled with the most basic values of civilization. It is incoherent to plan for the use of 

nuclear weapons and even threaten to use them even if the only purpose is allegedly to prevent 

their use. Such a practice is not only unstable but intrinsically violates the highest values society 

seeks to protect…. Lawyers and citizens, states and statesmen, peoples and leaders from 

countries big and small, must find the wisdom to see that the use and threat of use of nuclear 

weapons is unlawful under long-established principles of international law and is morally and 

                                                 
36  Dred Scott v Sandford, 60 US 393 (1857).  
37  Doug Linder, “The Trial of Susan B. Anthony for Illegal Voting.” (2001).  Available online at: 
http://law2.umkc.edu/faculty/projects/ftrials/anthony/sbaaccount.html 
38  Ingo Muller, HITLER’S JUSTICE: The Courts of the Third Reich (Harvard University Press 1991).   
39  Robert Coniglio, “Methods of Judicial Decision-Making and the Rule of Law: The Case of Apartheid South 
Africa, 30 Boston University International Law Journal 497 (2012).  
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humanly unacceptable. They must act accordingly, renounce policies of possible use of the 

weapons, and move forward decisively on a program of action to eliminate them.”40 
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