
UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF TENNESSEE 

AT KNOXVILLE 

 

 

UNITED STATES OF AMERICA  ) 

      )  No. 3:12-CR-00107 

v.      )               

      ) Hon. Thomas W. Phillips, USDJ 

MEGAN RICE    ) Hon. C. Clifford Shirley, Jr., USMJ 

       

        

 

MEMORANDUM IN SUPPORT OF THE MOTION OF THE DEFENDANTS  

TO DISMISS OR, IN THE ALTERNATIVE, FOR A BILL OF PARTICULARS 

 

Dismissal 

 

 The statute under which the Defendants are charged with felony sabotage is found in 18 

USC § 2155(a).  It provides: 

“Whoever, with intent to injure, interfere with, or obstruct the 

national defense of the United States, willfully injures, 

destroys, contaminates or infects, or attempts to so injure, 

destroy, contaminate or infect any national-defense material, 

national-defense premises, or national-defense utilities, shall 

be fined under this title or imprisoned not more than 20 years, 

or both, and, if death results to any person, shall be imprisoned 

for any term of years or for life.” 

 

 

In the same chapter of the federal criminal code, in 18 USC § 2151, “national-defense material,” 

“national-defense premises,” and “national-defense utilities” are defined.  The materials within 

the scope of the first definition are required to have been “intended for, adapted to, or suitable for 

the use of the United States in connection with the national defense,” or “for use in or in 

connection with the producing, manufacturing, repairing, storing, mining, extracting, 

distributing, loading, unloading, or transporting” of any of the materials or articles mentioned in 

the definition or of any part or ingredient of any such materials or articles. 
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 The premises that are defined as “national-defense premises” “include all buildings, 

grounds, mines, or other places” in which national-defense material “is being produced, 

manufactured, repaired, stored, mined, extracted, distributed, loaded, unloaded, or transported,” 

together with all machinery and appliances contained in such premises.  In addition, and more 

simply and clearly, “national-defense premises” are defined to include “all forts, arsenals, navy 

yards, camps, prisons, or other installations” of the United States Armed Forces. 

 The term “national-defense utilities” is defined in lengthy detail.  It is fair to summarize 

this statutory definition by noting that it depends on and relates to the statutory definitions of 

“national-defense material” and “national-defense premises.”  So, for example, the term includes 

“any. . . means of transportation whatsoever” by which national-defense material or United 

States troops “are being or may be transported either within the limits of the United States or 

upon the high seas or elsewhere.”  For another example, the term includes “all air-conditioning 

systems. . . whereby or in connection with which air. . . may be furnished to any national-defense 

premises or to the Armed Forces of the United States. . .  .” 

 In light of the fact that an intent to injure, interfere with, or obstruct the national defense 

of the United States is one of the elements of the offense stated by 18 USC § 2155(a), it is 

problematic that the chapter entitled “SABOTAGE” in which this statute is found in the federal 

criminal code does not include a definition of “the national defense.”  The absence of such a 

definition is also problematic with respect to the 18 USC § 2151 definition of “national-defense 

material.”  This definition, as is noted above, requires generally that an item of material, to 

qualify as “national-defense material,” must be “intended for, adapted to, or suitable for the use 

of the United States in connection with the national defense.”  The “national defense” nexus is 

essential, yet undefined. 
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 Read in the context of the language in § 2151’s definition of “national-defense material,” 

“intended for, adapted to, or suitable for the use of the United States in connection with the 

national defense” (emphasis added), the overbreadth of § 2155(a), exacerbated by the absence of 

a statutory definition of “the national defense,” is breathtaking.  A possibly silly, but not 

impossible, example makes the problem plain. 

 Undersigned counsel for the Defendant Megan Rice owns a Jeep.  It is a serviceable if 

inelegant motor vehicle. As a motor vehicle, it is likely an article “of whatever description” 

within the meaning of the definition of “national-defense material” in 18 USC § 2151.  (It might 

also, or alternatively, be a utility within the meaning of “national-defense utilities.”) Its ancestor, 

as most Americans past a certain age know, was “the primary light 4-wheel-drive vehicle of the 

United States Army and Allies during World War II, as well as the postwar period.”
1
 

 Undersigned counsel’s particular Jeep was neither intended for, nor adapted to, the use of 

the United States “in connection with the national defense,” or otherwise.  It is not impossible to 

imagine, however, a scenario, such as an invasion of the continental United States, in which the 

Jeep might become “suitable for the use of the United States in connection with the national 

defense,” and so commandeered from the comfort of its west Knox County garage.  Upon 

becoming so commandeered, it would become, according to a plain-language reading, protected 

from willful injury, destruction, contamination or infection by § 2155(a) and its threat of 

imprisonment for 20 years. 

 The example of the Jeep is offered, of course, to highlight two aspects of the 

unconstitutional overbreadth and vagueness of § 2155(a) as the Government attempts to apply it 

in this case.  One of these aspects is that almost anything can be an item of “national-defense 

material,” which means that almost any building or place, including machinery and appliances in 

                                                             
1
 Wikipedia, “Jeep,” http://en.wikipedia.org/wiki/Jeep, viewed 16 January, 2013. 
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the building or place, can be “national-defense premises.”  To return to the example of 

undersigned counsel’s Jeep, whenever the Jeep becomes “suitable for the use of the United States 

in connection with the national defense,” its west Knox County garage, and any machinery and 

appliances in that garage, become “national-defense premises.”  Except perhaps with respect to 

“forts, arsenals, navy yards, camps, prisons, or other installations of the Armed Forces of the 

United States,” the overbroad definition of “national-defense premises” in 18 USC §§ 2151 

infects § 2155(a) so as to render the latter statute unconstitutional as applied in this case, in 

which no fort, etc. or other installation of the Armed Forces figures.  This overbreadth is not 

cured by the fact that count one of the Superseding Indictment [doc. 55] charges injury, 

destruction, and contamination (or a related attempt) of national-defense premises identified as 

“buildings and grounds of the Y-12 National Security Complex,” and does not charge any 

offense with respect to “national-defense material” or “national-defense utilities.” 

 The other, related aspect of unconstitutional overbreath and vagueness is the one noted 

briefly above, that “the national defense” is not defined in the “SABOTAGE” chapter of the 

federal criminal code.  This is doubly problematic in the attempt to prosecute under § 2155(a) in 

this case. The applicable definition of “national-defense premises” depends on the meaning of 

the term “national-defense material,” and the definition of “national-defense material” includes 

the phrase “intended for, adapted to, or suitable for the use of the United States in connection 

with the national defense.” (Emphasis added.)  Furthermore, intent to injure, interfere with, or 

obstruct the national defense of the United States is an element of the offense stated by § 

2155(a). 

 The Government is likely to argue that the applicable definition of “the national defense” 

is the one used in United States v. Platte, 401 F.3d 1176, 1180 (10
th
 Cir. 2005): “a generic 
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concept of broad connotations referring to military establishments and the related activities of 

national preparedness.”  The Platte court upheld the use of this language in a jury instruction in 

the course of sustaining convictions under § 2155(a), and so considered the definition of “the 

national defense” in the context of the statutory element of intent only.  What is more important, 

the Platte decision rests on specific facts that distinguish that case from the instant one. 

 In brief, Platte involved an incursion by protesting nuns onto what was clearly a military 

site, a Minuteman III missile site.  “As Defendants knew, the site was in a state of high readiness 

- the nuclear missiles were to be launched within 15 minutes of a Presidential order.”  401 F.3d at 

1178.  The incursion led to a diversion of armed Air Force security personnel from training 

exercises.  Id. at 1179.  Concerned by the presence of individuals with black bags, contents 

unknown, on top of a concrete blast door, the Air Force personnel summoned a helicopter and 

explosives experts.  Id.  There was evidence at trial that the protest on top of the blast door might 

have prevented or delayed the launch of a missile, had a launch order been given.  Id. at 1180-81. 

 Forecasting a trial is a difficult and sometimes (when hindsight becomes available) 

humbling activity, but it seems safe to predict that in the instant case, there will not be evidence 

of ready-to-launch missiles, or of personnel of the Armed Forces of the United States, or of a 

possibility of unauthorized explosives on a military installation in proximity to one or more 

missiles.  In short, Platte concerned what were clearly national-defense premises; the “generic 

concept of broad connotations” definition made no difference in light of the facts in that case. 

 In this case, however, unconstitutional overbreadth and vagueness, suggested by the very 

phrase “generic concept of broad connotations,” prohibit the Government’s attempt to broaden 

the scope of the § 2155(a) sabotage offense beyond military establishments. See generally the 
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overbreadth and vagueness authorities cited in Platte, 401 F.3d at 1187-92; see also United 

States v. Salisbury, 983 F.2d 1369 (6
th
 Cir. 1993), and authorities cited therein. 

 One more return to undersigned counsel’s Jeep helps to show why dismissal of count one 

of the Superseding Indictment for overbreadth and vagueness is appropriate in this case.  An 

element of § 2155(a) consists of the verbs used to define sabotage, which is not itself a term used 

in the statute:  “injures, destroys, contaminates or infects.” (Infection is not charged in count one 

of the Superseding Indictment.)  None of these four verbs is defined in chapter 105 of Title 18, 

United States Code.  Willful disabling of the commandeered Jeep might indeed constitute injury 

to or destruction of national-defense material (or of a national-defense utility).  To characterize 

painting “Kilroy was here” on a side of the Jeep as equivalent conduct challenges due process 

and fundamental notions of fairness. 

A Bill of Particulars 

 “A bill of particulars is meant to be used as a tool to minimize surprise and assist 

defendant in obtaining the information needed to prepare a defense and to preclude a second 

prosecution for the same crimes.” Salisbury, supra, 983 F.2d at 1375 (citations omitted).  In light 

of the overbreadth and vagueness of the statutory law on which count one of the Superseding 

Indictment is based, if the count is not dismissed, fairness requires the Government to provide to 

the defense an explanation of what sabotage or attempted sabotage the Government believes 

occurred on or about July 28, 2012.  

 To be fair, in the indictment, the Government indicates that it considers “building and 

grounds of the Y-12 National Security Complex” to be the “national-defense premises” in this 

case under 18 USC § 2155(a).  Missing from the indictment, however and essential to the 

preparation of a defense, are the following particulars: 
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(1) identification of each such building and/or each item included in 

“grounds” that the Defendants are alleged to have injured or 

attempted to injure, and the nature of any such injury, including its 

duration and its impact on the national defense of the United 

States; 

(2) identification of each such building and/or each item included in 

“grounds” that the Defendants are alleged to have destroyed or 

attempted to destroy, and the nature of any such destruction, 

including its impact on the national defense of the United States; 

and 

(3) identification of each such building and/or each item included in 

“grounds” that the defendants are alleged to have contaminated or 

attempted to contaminate, and the nature of any such 

contamination, including its duration and its impact on the national 

defense of the United States. 

In connection with this third category of particulars, it should be noted that in count two of the 

Superseding Indictment [doc. 55], the Government charges destruction of and injury to 

Government property in violation of 18 USC § 1363, but not contamination.  The alleged offense 

of contamination was charged by the addition of count one of the Superseding Indictment to this 

case. 

 Finally, the Government should be required to provide particulars concerning how the 

conduct charged under 18 USC § 2155(a) did injure, interfere with, or obstruct the national 

defense of the United States, or, in the case of attempted conduct, would have injured, interfered 
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with or obstructed such national defense.  The Defendants’ intent in this regard is an element of 

the charged sabotage offense that the Government must prove beyond a reasonable doubt.  If the 

Government takes the position that it will carry this burden by inference from conduct of the 

Defendants offered into evidence, then the Government should be required to be explicit with 

respect to how the alleged conduct impacted or would have impacted the national defense. 

 

      Respectfully submitted, 

s/ Francis L. Lloyd, Jr. 

      LAW OFFICE OF FRANCIS L. LLOYD, JR. 

      9111 Cross Park Drive 

      Suite D-200 

      Knoxville, TN  37923 

      tel:  (865) 470-4077 

      fax: (865) 978-6504 

      E-Mail:  FLLloydJr@gmail.com  

Counsel for the Defendant Megan Rice 

     

 

s/ William P. Quigley 

      Admitted pro hac vice 

LOYOLA UNIVERSITY NEW ORLEANS 

      7214 St. Charles Avenue 

New Orleans, LA 70118 

Tel: (504) 710-3074 

E-Mail: Quigley77@gmail.com 

    Counsel for the Defendant Michael Walli  

 

s/ Chris Irwin 

      BPR 025478 

POB 20363 

Knoxville, TN 

Tel: (865)  

257-4029 

E-Mail: christopherscottirwin@yahoo.com 

              Counsel for the Defendant Michael Walli 

 

Greg Boerte-Obed 

Pro Se 

 

Case 3:12-cr-00107   Document 76   Filed 01/18/13   Page 8 of 9   PageID #: 573



9 
  

s/ Bobby E. Hutson, Jr. 

      FEDERAL DEFENDER SERVICES OF 

         EASTERN TENNESSEE, INC. 

      800 South Gay Street, Suite 2400 

Knoxville, TN  37929-9714 

Tel: (865) 637-7979 

    Elbow Counsel for the Defendant  

    Greg Boertje-Obed  

 

 
   

CERTIFICATE OF SERVICE 

 I hereby certify that a copy of this document was filed electronically.  Notice of this filing 

will be sent by operation of the Court’s electronic filing system to all the parties indicated on the 

electronic filing receipt.  All other parties will be served by regular U.S. Mail.  Parties may 

access this filing through the Court’s electronic filing system. 

 

 
s/ Francis L. Lloyd, Jr. 
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