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IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TENNESSEE 

AT KNOXVILLE 
 

UNITED STATES OF AMERICA,   ) 
      ) 
  Plaintiff,    ) 
      )  No. 3:12-CR-107 
v.      ) 
      )  (THAPAR/SHIRLEY) 
MICHAEL R. WALLI,    ) 
MEGAN RICE, and    ) 
GREG BOERTJE-OBED   ) 
      ) 
  Defendant.   ) 
 
 

OBJECTION TO MAGISTRATE’S MEMORANDUM AND ORDER DENYING 
DEFENDANTS’ REQUESTS FOR DISCOVERY AND BILL OF PARTICULARS AND 

EXCLUDING CERTAIN DEFENSES 
 

 Now into Court come Defendants Sister Megan Rice, Greg Boertje-Obed, and Michael 

Walli who ask that the District Court review and reverse the Magistrate’s Memorandum and 

Order [Document 90] denying Defendants’ requests for discovery and for a bill of particulars 

about the specific types of nuclear weapons produced or stored at Y-12 and granting the United 

States’ Motion to Preclude Defendants from Introducing Certain Justification Defenses.    

For clarity’s sake it is necessary to point out that the Magistrate in this matter has issued 

three sets of interconnected Recommendations.  Defense counsel has already responded to two 

and responds here to the most recent set which were titled Memorandum and Order.   Because all 

three are interconnected, this response will have to refer to parts of the other three.   

For the reasons set forth in detail below, the Magistrate’s Memorandum and Order should 

not be followed, the United States should be ordered to comply with Defendants’ specific 

requests for discovery and a bill of particulars, and Defendants should be allowed to present to 

the jury evidence and testimony related to the defenses discussed below.  
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I.  Introduction 

On July 28, 2012, Defendants Sister Megan Rice, Greg Boertje-Obed, and Michael Walli 

passed through four fences in a several hour walk into the Oak Ridge Y-12 nuclear facility.  

Upon reaching the Highly Enriched Uranium Materials nuclear facility, the Defendants 

symbolically disarmed the building and its surroundings by hammering on the walls, splashing 

human blood on the building, stretching crime tape across the area, spray-painting messages on 

the walls, and praying, singing, and reading a statement.  They then waited to be taken into 

custody.  See Document 49, pp. 7-9.   

The intent of the Defendants was to enter the Y-12 Nuclear Weapons Complex in an act 

of nonviolent civil resistance.   

A.  Facts of Y-12 

The Y-12 facility is one of the largest nuclear weapons production facilities in the United 

States, producing, processing, and storing over 400 metric tons of highly enriched uranium—

enough to provide for 10,000 nuclear weapons—for use in refurbishment and production of 

specific nuclear warheads.  Y-12 also produces and stores over 5,000 thermonuclear 

secondaries—the components of nuclear weapons that contain the technology and materials to 

initiate the fusion reaction in a thermonuclear explosion.  In short, the thermonuclear weapons 

produced, processed, and deployed at Y-12 have the capacity and are planned to inflict or 

detonate heat blast and radiation which will effectuate unfathomable levels of indiscriminate 

mass murder and ecocide, in direct violation of both international and United States law. 

B.  Peaceful Actions of Defendants 

Defendants took their action as people of faith with the intention to symbolically begin 

the work of non-violent or peaceable disarmament and transformation of illegal weapons of mass 

Case 3:12-cr-00107   Document 99   Filed 04/12/13   Page 2 of 24   PageID #: 779



 3 

destruction into real, life-giving, and life-enhancing alternatives to sustain planetary life and 

build true peace.  Defendants did not tear the facility apart, did not damage or destroy the 

facility, and did not engage in any acts of violence on the facility.  They simply banged on a wall 

with a small hammer in a gesture of symbolic transformation of swords into ploughshares, or of 

destruction into sustainability; they prayed and read a statement; they offered bread to a guard; 

they carried symbolic items of white roses, Bibles, and blood.  

  For these actions, Defendants are being charged not only with depredation and damage of 

government property under 18 U.S.C. §§ 1361 and 1363, together punishable by up to 15 years 

imprisonment, but are also facing charges of national defense sabotage under the Federal 

Sabotage Act (in violation of 18 U.S.C. §§ 2155(a), 2151, and 2152), carrying a possible 

additional twenty years prison sentence.1   Sabotage charges were only added when defendants 

refused the prosecutor’s plea bargain.  As such, each Defendant faces a possible 35 years in jail 

for these symbolic and peaceful actions of civil resistance. 

In addition to pressing the extremely suspect charges of sabotage against these 

Defendants for exercising their constitutional right to a jury trial, the Defendants are now being 

precluded from offering exculpatory evidence and testimony to the jury at trial in defense of their 

actions.   In effect, Defendants are being prevented from telling the jury the truth—both about 

what is occurring at Y-12 and about why they took the actions they did.   

                                                        
1 Defendants were not initially charged with the very serious offense of sabotage, but after 
refusing to plead guilty and instead exercising their constitutionally protected right to trial, the 
United States elected to tack on the additional charge of sabotage.  Defendants filed motions to 
dismiss both the original indictment against them and the superseding indictment against them 
(Docs. 49 and 72, respectively).  The Magistrate denied both of Defendants’ Motions to Dismiss 
in two different Reports and Recommendations (Docs. 63 and 85).  Defendants have filed 
Objections to the Magistrate’s decisions denying Defendants’ motions to dismiss (Docs. 71 and 
89) which are now pending before the District Court Judge. 
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C.  Strict Liability Theory of Prosecution 

The prosecution seeks to make this trial one of strict liability for defendants on the issue 

of sabotage.  Because Defendants went onto the property which contained materials for nuclear 

weapons and painted peace slogans on buildings, they are claimed to have damaged the national 

security of the United States.  At most, defendants unveiled contractors’ negligence in securing 

Y-12.   

The prosecution seeks to preclude Defendants from putting any evidence about the effect, 

the legality or the impact of nuclear weapons before the jury while at the same time convicting 

them for nonviolently demonstrating the unlawfulness and immorality of the specific nuclear 

thermonuclear warheads assembled and refurbished at Y-12 for the effective threat of their use 

against others.   

Defendants specifically object to the finding that the illegality and unlawfulness of 

preparations for the use of thermonuclear warheads at Y-12 are “political questions” outside the 

competence of the court or the jury.  It is against logic, fairness, law and justice to suggest the 

prosecutor, court and jury can put people’s liberty at risk for interfering with something that the 

government insists cannot be discussed or debated. 

The so far successful efforts of the prosecution to stop the defense from putting on 

evidence and adopting a strict liability approach to sabotage combine to guarantee an unjust and 

unconstitutional outcome in this matter.  

D.  Exculpatory Evidence to the Jury 

Defendants are prepared to put on evidence to show the jury that nuclear weapons which 

are assembled from materials at Y-12 are weapons of mass destruction with the known capacity 

and the planned impact of destroying the world as we know it.  The prosecution understandably 
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does not want the jurors to hear or see this evidence.   Why?  Because if the jury is allowed to 

see and hear this evidence they will understand what Sister Rice and the other Defendants were 

doing and why they were doing it and will find them not guilty. 

E.  Sabotage the national defense of the United States?   

Defendants’ actions uncovered one of the most severe security breaches the U.S. nuclear 

weapons industry has ever experienced.   The prosecution, in addition to unconstitutionally 

piling on sabotage charges against the three nonviolent demonstrators, refuses to explain how the 

national security of the US was even damaged by their actions.    

The reality is that the actions of the demonstrators actually made the U.S. safer by 

exposing the security breaches before they were exploited by others intent on causing actual 

damage to the U.S.   

 
II.  Discovery Motions 
 
  In the Memorandum and Order, the Magistrate denied virtually all of Defendants’ 

requests for discovery pending before the Court.  Specifically, Defendants contest the 

Magistrate’s ruling denying their October 31, 2012 request for information concerning the 

number and specific types of nuclear warheads produced at Y-12 nuclear facility as well as their 

components (Doc. 46-2, p. 1).  This recommendation was labeled item numbered (1) in the 

Memorandum and Order (Document 90, p. 2).   

 Defendants contend that this information is material to the preparation of their defense. 

See Rule 16(a)(1)(E).   Such information goes directly to the necessity of Defendants’ actions as 

it proves the ongoing imminent grave harms and dangers posed by actions at Y-12.  This 

information also goes to prove that what goes on at Y-12 is well outside the fundamental legal 
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limits of the war powers of the US, and violates both U.S. and international law.2  Such defenses 

are discussed in more detail in Section IV, infra.  At this point, such defenses are still open to 

Defendants and the discovery requested is both relevant and essential to preparing such defenses.   

 
 
III.  Bill of Particulars 
 
 In Documents 48 and 75, the Defendants moved the Court to order the United States to 

file a bill of particulars, specifying a number of matters discussed in detail below.  In the 

Memorandum and Order issued on March 26, 2013 (Doc. 90), the Magistrate denied Defendants’ 

initial motion for a bill of particulars (Doc. 48) and granted in part and denied in part 

Defendants’ alternative request for a bill of particulars (Doc. 75).  Specifically, the Magistrate 

ordered the United States to provide a bill of particulars by April 8, 2013, specifying the harm to 

the national defense that it alleges occurred or was attempted, and refused Defendants’ request 

for a bill of particulars outlining the specific types of nuclear weapons that are produced and 

stored at Y-12.  Defendants make two points here.  One, the Magistrate did not go nearly far 

enough in ordering the government to provide information on the sabotage charges.  Second, the 

government in their response, Document 98, boldly ignored the order for information of the 

Magistrate.  

A.  Effect of Defendants’ Conduct on the National Defense 
 

As stated above, in the Memorandum and Order, the Magistrate ordered the United States 

to provide a bill of particulars by April 8, 2013, particularizing the harm or attempted harm to 

related activities of national defense and preparedness that it is alleging occurred or was 

attempted in Count One of the Superseding Indictment (the sabotage charge) in order to prevent 

                                                        
2 Defendants repeat that the ICJ Opinion and the Nuremberg Principles demonstrate these points 
in Document 90, pp 14-15.  
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surprise to defendants at trial.  See Document 90, p. 13.  This ruling was proper, as far as it went, 

given the unique nature of sabotage charge against defendants. 

Defendants first ask this Court to order the government to respond to the entire Bill of 

Particulars in order to allow defendants to adequately prepare for trial. 

Second, the United States filed a bill of particulars on April 8, 2013 (Doc. 98).  However, 

this document in no way complies with the Magistrate’s order.  In a response that must be read to 

be believed, the Government simply states that Defendants’ actions caused an institutional 

response at Y-12 that disrupted operations at the facility, which the Government then merely 

alleges are critical to the national defense of the United States.  As such, the United States does 

absolutely nothing to particularize the harm or attempted harm the defendants’ alleged actions 

caused to the national defense of the United States.  As one reader remarked, the government 

was at least succinct in its non-response.  It remains totally inadequate.    

 Defendants will further address this issue in a separate document to be filed with this 

Court, but simply want to reassert the Magistrate’s holding on this issue and demand that it be 

complied with. 

 

B. Type of Nuclear Weapons Produced or Stored at Y-12 
 

Defendants asked the Court to order the United States to file a bill of particulars pursuant 

to Federal Rule of Civil Procedure 7(d) specifying the type of weapons produced, manufactured, 

and stored at Y-12.  See Document 48.  The Magistrate’s Memorandum and Order refused to 

grant Defendants’ request, stating that this information is not necessary to put Defendants on 

notice of the charges, to prevent surprise at trial, or to permit them to prepare their defense and 

that Defendants already have the information they are seeking in this request.   
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First, Defendants contend that this information about Y-12’s weapons is necessary for 

Defendants’ preparation of their defense.  This information goes directly to the necessity of 

Defendants’ actions as it indicates the imminence of the harm posed by Y-12 and to the specifics 

of how what goes on at Y-12 violates both U.S. and international law.  Such defenses are 

discussed in more detail in Section IV, infra.  At this point, these defenses are still open to 

Defendants and the information requested is essential to preparing such defenses.  Furthermore, 

since the Government is alleging sabotage of national defense, it is necessary to know what 

specific materials it alleges comprise the national defense.   

 Second, by simply stating that Defendants already have the information sought because 

they cited to online reports indicating some of the information, the Magistrate relieves the United 

States of the task of affirmatively stating what type of weapons are being produced, processed, 

and refurbished at Y-12.  Defendants accept this if the Court is willing to take Judicial Notice of 

the specific information the Defendants provided in the Section entitled “Undisputed Facts 

About Y-12 and Nuclear Weapons” in Defendants’ first Motion to Dismiss (Document 49, pp. 4-

7) concerning the type of weapons produced, processed, and stored at Y-12.  Otherwise, 

however, defendants insist that the government be required to provide this information to 

Defendants in a bill of particulars. 

 

IV.  Exclusion of Certain Justification Defenses 

The Magistrate’s ruling in the Memorandum and Order issued on March 26, 2013 

precludes Defendants from introducing any of the following defenses to a jury at trial: necessity, 

international law, Nuremburg principles, the First Amendment, or moral, political, religious or 

other good motive.  Defendants assert that such preclusion prevents them from being able to tell 
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the jury the truth, whole truth and nothing but the truth as to what is really going on at Y-12 and 

their state of mind in taking such actions.  In light of this, it is impossible for the jury to render a 

fair and just verdict when determining Defendants’ guilt if they do not have all the facts before 

them.   

A cornerstone to the fairness of our entire criminal justice system is the right of a 

criminal defendant to present his or her defense to the jury.  It has long been established that due 

process protects persons charged with criminal conduct by permitting them to present 

exculpatory evidence to the jury.  See Chambers v. Mississippi, 410 U.S. 284, 294 (1973). 

Furthermore, as the Supreme Court has repeatedly and explicitly recognized since 1968: 

A right to jury trial is granted to criminal defendants in order to prevent 
oppression by the Government. . . . Providing an accused with the right to be tried 
by a jury of his peers gave him an inestimable safeguard against the corrupt or 
overzealous prosecutor and against the compliant, biased, or eccentric judge. . . . 
Fear of unchecked power . . . found expression in . . . this insistence upon 
community participation in the determination of guilt or innocence.   
 

See Duncan v. Louisiana, 391 U.S. 145, 155-56 (1968); accord Taylor v. Louisiana, 419 U.S. 

522, 530 (1975) (stating that the purpose of jury is to guard against exercise of arbitrary 

governmental power); Colgrove v. Battin, 413 U.S. 149, 157 (1973); Singer v. United States, 380 

U.S. 24, 31 (1965) (claiming that the jury trial clause “clearly intended to protect the accused 

from oppression by the Government”). 

Defendants are entitled to the presumption of innocence until proven guilty.  However, 

when the prosecution successfully stops defendants from presenting defenses and exculpatory 

evidence to a jury, the defendant is gagged from speaking the whole truth and the whole truth is 

not available to be seen, heard or spoken to the jury.  This is an unconstitutional presumption of 

guilt.  This is not justice. 
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Defendants once again ask this Court to do as justice requires and let the truth into this 

case and let the jury hear all the facts and evidence in order to make a fair decision. 

 

A.  The Defense of Necessity 

 As stated in Defendants’ Response to the Government’s Motion to Preclude (Document 

50), the United States Supreme Court has held that the necessity defense is “designed to spare a 

person from punishment . . . if he reasonably believed that the criminal action ‘was necessary to 

avoid a harm more serious than that sought to be prevented by the statute defining the offense.’”  

United States v. Bailey, 444 U.S. 394, 409-10 (1980).  The longstanding rationale behind the 

existence of the necessity defense is that the law should promote the achievement of higher 

values at the expense of lesser values, and the greater good for society will sometimes be 

accomplished by violating the literal language of the law. 

 Defendants maintain and reassert that their actions in entering into the Y-12 facility 

which manufactures, processes, stores, and refurbishes nuclear weapons for active threat or 

delivery clearly fall within the purview of the necessity defense and thus they should be 

permitted to introduce evidence in support of it to a jury at trial. 

In excluding Defendants from invoking the necessity defense and introducing evidence in 

support of it to a jury at trial, the Magistrate held that Defendants were unable, based on their 

proffered evidence, to meet their burden of proof with regards to multiple elements of the 

affirmative defense of necessity.   

As a preliminary matter, “where a defendant claims an affirmative defense, and that 

‘defense finds some support in the evidence and in the law,’ the defendant is entitled to have the 
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claimed defense discussed in the jury instructions.”  United States v. Johnson, 416 F.3d 464, 468 

(6th Cir. 2005) (quoting United States v. Garner, 529 F.2d 962, 970 (6th Cir. 1976)).   

The defendant’s “burden is not a heavy one,” United States v. Riffe, 28 F.3d 565, 569 (6th 

Cir. 1994), and is met “[e]ven when the supporting evidence is weak or of doubtful credibility. . . 

.” Garner, 529 F.2d at 970.   

Thus, as long as defendants can meet “a minimum standard as to each element of the 

defense, assuming the defense is available as a matter of law, a trial judge may not take the 

question . . . away from the jury.”  United States v. Bailey, 444 U.S. 394, 415 (1980).   

The specific elements of the affirmative defense of necessity are: 

 (1) that defendant was under an unlawful and “present, imminent, and impending 
[threat] of such a nature as to induce a well-grounded apprehension of death or 
serious bodily injury,” . . . ;  
(2) that defendant had not “recklessly or negligently placed himself in a situation 
in which it was probable that he would be [forced to choose the criminal 
conduct],” . . . ;  
(3) that defendant had no “reasonable, legal alternative to violating the law, ‘a 
chance both to refuse to do the criminal act and also to avoid the threatened 
harm,’ ” . . . ; and  
(4) “that a direct causal relationship may be reasonably anticipated between the 
[criminal] action taken and the avoidance of the [threatened] harm.”  
 

United States v. Newcomb, 6 F.3d 1129, 1134 (6th Cir. 1993) (quoting United States v. Singleton, 

902 F.2d 471, 472 (6th Cir.), cert. denied, 498 U.S. 872 (1990)) (citations omitted and alterations 

in original).  A fifth requirement is that the defendant show that he did not maintain the illegal 

conduct any longer than absolutely necessary.  Id. at 473.   

Here, the Magistrate held that Defendants were unable to show (1) imminence of harm 

and (2) that there were no reasonable, legal alternatives available, and questioned whether 

defendants could meet a third element—(3) reasonable belief that the actions would avoid the 

harm. 
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The Magistrate erred.   

In order to present the necessity defense and introduce evidence in support of it, 

Defendants need only make a minimal prima facie case showing that there is evidence in support 

of each element.   See United States v. Riffe, 28 F.3d 565, 569 (6th Cir. 1994); United States v. 

Garner, 529 F.2d 962, 970 (6th Cir. 1976).  As set forth below, the Magistrate wrongfully holds 

Defendants to an infinitely higher standard than a minimal prima facie showing of evidence in 

support of each element, which Defendants clearly do here.  Furthermore, as appellate courts 

have stated, it is appropriate for the district courts to “entertain[] the possibility that a necessity 

defense could be interposed . . . . [T]he question before us is not whether necessity ever can be a 

proper defense . . . in the protest context, but, rather, whether [the defendant] showed that he 

could muster some evidence of a viable necessity defense.” United States v. Maxwell, 254 F.3d 

21, 26-27 (1st Cir. 2001); See also United States v. Kabat, 797 F.2d 580, 590-91 (8th Cir. 1986) 

(“It is sufficient that the defendants have shown an ‘underlying evidentiary foundation’ as to 

each element of the defense, ‘regardless of how weak, inconsistent or dubious’ the evidence on a 

given point may seem.”).   

Defendants contend that they have set forth sufficient evidence to show their ability meet 

this minimal burden as to each element of the necessity defense both in their Response to the 

Government’s Motion to Exclude (Doc. 50) and below.  As such, Defendants must be allowed to 

present evidence in support of the necessity defense to the jury at trial.  Rightfully, it is the job of 

the jury, not the prosecution and the Judge, to weigh the evidence Defendants present to them in 

order to determine whether Defendants meet the requirements of the necessity defense.   
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a. Imminence of Harm 
 

The Magistrate found that Defendants were unable to meet their burden in regard to this 

first element because they were not able to show, as a matter of law, that the harm they intended 

to prevent was imminent at the time of their conduct.  In so holding, the Magistrate relied 

primarily on prior cases decided by this Court and others which have “consistently concluded 

that the potential for nuclear war is not the type of imminent harm to which a necessity defense 

may be applied.”  See Document 90, p. 19 (citing United States v. Gump, et al, 3:10-CR-94, 

Memorandum and Order [Doc. 123], p. 21; United States v. Mellen, et al, 3:02-CR-47, Order 

[Doc. 57], p. 3; United States v. Maxwell, 254, F.3d 21, 27 (1st Cir. 2001); United States v. May, 

622 F.2d 1000, 10009 (9th Cir. 1980); United States v. Schoon, 971 F.2d 193, 198-99 (9th Cir. 

1991)).     

Defendants assert that these cases are wrong in their interpretation of the imminent harm 

requirement.  These cases interpret the term “imminent” so narrowly as to effectively preclude 

the possibility of the necessity defense ever being applied to a protest or civil resistance case.  As 

Defendants fully outlined in their Response to the United States’ Motion to Limit Their Defenses 

(Document 50, p. 8-11), the current federal definition of “imminent harm” to only include 

immediately pending harm (with a strict timing nexus to the action taken) consistently precludes 

the possibility that even nuclear weapons might constitute a crisis or a real emergency unless 

they were certain to immediately go off if defendant does not act.  Essentially, if the Magistrate’s 

reasoning were followed no set of circumstances will ever meet this definition of imminent 

harm, thus no jury would ever get to hear any evidence of the necessity defense in any nuclear 

weapons civil disobedience case. 
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Does it make any sense at all that the thousands of weapons which by design can bring 

the absolute most harm to the entire earth are somehow precluded from the definition of 

imminent harm?  The known and intended and ongoing harms of the thermonuclear warheads 

prepared at and deployed for threat and use from Y-12 are imminent in every sense of the word.  

Defendants assert that imminence does not imply solely immediacy in terms of timing, 

but actually also refers to the inevitableness and the magnitude of the harm at issue.  It is up to 

the jury to weigh Defendants’ evidence in order to determine whether the harm alleged is truly 

imminent in the individual situation. 

The Magistrate held that the harm Defendants allege here was not imminent at the time of 

the alleged crime because nothing in the record shows that nuclear weapons were being used at 

Y-12 or even that they were fully functional and readily usable at the time of the Defendants’ 

alleged actions.  However, in so holding, the Magistrate effectively took the question of 

imminence out of the jury’s hands.  Defendants have stated that they will, if allowed, put on 

expert testimony about the specific weapons produced, processed, and refurbished at Y-12, the 

effects of such weapons, and why the threat these weapons pose is truly an imminent one.  It is 

then up to the jury to decide whether Defendants have adequately established whether the harm 

Defendants intended to prevent was indeed imminent.  As such, Defendants must be allowed to 

put this evidence on as a matter of fact before the jury.    

b. No reasonable, legal alternatives to violating the law 
 

In the Memorandum and Order, the Magistrate held that Defendants were not able meet 

this next prong of the necessity defense because there are other legal means available to these 

Defendants for affecting the political change they seek.  In this determination, the Court relied 

heavily on the Ninth Circuit case of United States v. Schoon, 971 F.2d 193, 199 (9th Cir. 1991), 
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which states that a legal alternative always exists whenever a harm can possibly be mitigated by 

congressional action.  It is even enough when there exists a mere possibility that Congress will 

change its mind.  Id. 

The Ninth Circuit’s interpretation of this requirement in Schoon is improper by the plain 

language of the element, thus the Magistrate’s reliance on it is improper in this case.  The Court 

in Schoon simply leaves out the element of reasonableness (no reasonable, legal alternative).  

Such an interpretation directly contradicts the Supreme Court’s holding in Bailey, specifically 

making this prong of the necessity defense a test of reasonableness.  Bailey, 444 U.S. at 410 

(“Under any definition of these defenses one principle remains constant: if there was a 

reasonable, legal alternative to violating the law, ‘a chance both to refuse to do the criminal act 

and also to avoid the threatened harm,’ defenses will fail.” (emphasis added)).   

As such, just because a legal alternative exists does not necessarily mean that the defense 

of necessity is precluded.  Thus, a defendant must be allowed to present evidence regarding the 

lack of reasonable legal alternatives to the action taken.  The question for the trier of fact is 

whether the defendant had reasonable (that is fair, proper, ordinary, usual, or appropriate) legal 

alternatives to violating the law.  If a defendant provides weak evidence of a lack of alternatives, 

it should not be too difficult for the prosecutor and the jury to dispose of such alternatives. 

However, if the defendant presents evidence of substantial exhaustion of alternatives and also 

satisfies the other elements, then the jury may well decide that the necessity defense has been 

proven. 

Here, Defendants have proffered to the Court examples of their numerous past legal 

actions to stop the harm they seek to prevent (nuclear proliferation), none of which have been 

successful.  See Doc. 50, p. 11.  They have asserted that they lacked any other reasonable, legal 
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alternative to violating the law in order to prevent what they feel is inevitable nuclear 

proliferation if nothing is done.  Such evidence is certainly enough to meet the minimal prima 

facie standard of necessary for this element of the necessity defense.    

As such, Defendants should be given the opportunity to demonstrate to the jury why 

available alternatives were not reasonable in this situation.  They should be allowed to present 

evidence to a jury as to the legal actions they have taken in the past to stop the impending 

nuclear holocaust which will result if the materials at Y-12 are used and why such actions have 

been ineffective and continue to be ineffective in light of the seriousness of the threat posed by 

the nuclear weapons stored, processed, and refurbished at Y-12.  The jury, not the judge before 

trial, must weigh Defendants’ evidence and arguments to determine whether there did in fact 

exist reasonable, legal alternatives to Defendants’ actions.  As such, reasonableness of the 

alternatives available to these defendants is a question properly left to the jury at trial. 

c. Reasonable belief that the conduct would avoid the harm 

In the Memorandum and Order, the Magistrate stated that in order to meet this final 

element of the justification defense, the defendant must show “a direct causal relationship” 

between the illegal action taken and the avoidance of the greater harm.  The Magistrate further 

stated that in cases involving indirect civil disobedience undertaken to cause political change, the 

direct causal relationship necessary for the justification defense is absent because another actor 

would have to act in order for the desired change to occur and the harm to be avoided.  Thus, in 

effect, the Magistrate is holding that a justification defense is never available for those involved 

in civil resistance who work to facilitate nuclear disarmament or to identify specific roadblocks 

to disarmament.   
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 In doing so, the Magistrate ignores this country’s long history of social change prompted 

by principled and non-violent civil resistance to serious wrongs.  To name a few examples, the 

movements opposing slavery, supporting women’s suffrage, civil rights, and other peace and 

justice efforts have all demonstrated a causal connection between resistance and civil 

disobedience and ultimate avoidance of the harm sought to be overcome.  The civil rights 

experiences probably constitute the most powerful examples of civil resistance and civil 

disobedience.  During the 1960s, sit-ins resulted in over 3,000 prosecutions for criminal 

violations of civil disobedience.  

Defendants intend to put on testimony as to the importance of civil disobedience in 

bringing about social change.  Defendants have a right to let the jury evaluate evidence on the 

causal connection between criminal acts of civil resistance or civil disobedience and averting the 

harm.  In cases of civil disobedience, one commentator has noted, a direct causal relationship is 

not 

[A] rigid time/space nexus between the act and the perceived harm . . . . A court 
may find that an attenuated relationship between the act and the harm does not 
constitute a strict causal nexus. However, it does not follow from this finding that 
no reasonable juror [or the court itself] could find that the particular scenario 
created a reasonable belief in the efficacy of the act. The court should not use its 
power to interpret the meaning of the defense narrowly to keep the determination 
of reasonableness from the jury.   

  
See Laura J. Schulkind, Note, Applying the Necessity Defense to Civil Disobedience Cases, 64 

N.Y.U. L. REV. 79 (1989).  As such, the jury must make this decision as to whether Defendants 

reasonably believed that their action would avoid the harm, here that their actions at Y-12 would 

prevent nuclear proliferation.  For a court to rule otherwise is to effectively state that absolutely 

no action by the defendant could ever stop the harm he seeks to avert.  One need look no further 

than acts of civil resistance throughout history to show that this is not true. 
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B.  International Law and Nuremburg Principles 

The Magistrate’s Memorandum and Order additionally precludes Defendants from 

asserting defenses at trial based on international law and the Nuremburg Principles.  First of all, 

on its face, it is simply inexcusable to suggest that Defendants could be charged with sabotage of 

the United States’ national defense, but not be allowed to present evidence at trial as to the 

illegality of the United States’ specific activities of national preparedness and national defense—

here, the Y-12 production, processing, and storage of nuclear weapons for active use and threat 

of use.   

How can a person be charged with the intent to injure the national defense of the United 

States, but be precluded from discussing the actual activities of the national defense at issue? 

Furthermore, Defendants wish to reiterate and reassert their arguments from their prior 

Response to the Government’s Motion to Exclude (Doc. 50, pp. 14-18), briefly summarized in 

this paragraph.  The production and refurbishment of nuclear warheads at Y-12 for active threat 

or delivery is a war crime and thus directly violates both U.S. and international law.  Here again 

we reiterate and object to the Magistrate’s finding about some vague “international law” cited 

above. The Defendants cite and rely on specific bedrock, intransgressible rule and principles 

which set strict legal limits to Constitutional war powers. These limits are well-accepted and 

understood by the US as binding and peremptory and apply to and prohibit certain specific acts 

ongoing at Y-12.  

As such, the elements of the crimes of depredation to property and sabotage to the 

national defense cannot be met where the property at issue is only being used in connection with 

an illegal act.  Nor can the fundamental rules and principles of humanitarian law be abrogated or 

ignored by failure to apply them to specific acts at Y-12 exposed and addressed by the 
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Defendants.  Thus, Defendants must be allowed to present evidence relating to the illegality and 

criminality of nuclear weapons under specific rules and principles of U.S. and international law 

because it directly affects whether the government will be able to carry its burden of proof at trial 

in proving each element of the specific crimes Defendants are charged with. 

In his decision to preclude Defendants from introducing evidence of international law as 

a defense, the Magistrate wrongfully relies on his previous mischaracterization of the activities 

occurring at Y-12.  In his first Report and Recommendation (Doc. 63), the Magistrate 

determined that the manufacture and storage of components for nuclear weapons at Y-12 do not 

violate international law or constitute a war crime under federal law.  See Doc. 63, pp. 11-18.  

Relying on this previous determination, the Magistrate simply states that Defendants cannot raise 

violation of international law or of 18 U.S.C. § 2441 as defense at trial.   

Defendants have already, in great detail, objected to the Magistrate’s holding in his first 

Report and Recommendation that the activities at Y-12 do not violate international or U.S. law.  

See Doc. 71, pp. 7-14.  Briefly put, Defendants argue that the Magistrate wrongly ignores the 

reality that the warheads and Highly Enriched Uranium (HEU) at issue at Y-12 are specifically 

designed, produced, and/or refurbished for specific threat or use by active deployment on 

particular missiles ready for instant, accidental or purposeful devastation.  There is a prodigious 

amount of evidence available on these issues which Defendants seek to place before the jury.  

The Magistrate wrongly and inaccurately narrows the activities ongoing at Y-12 as to 

make them seem benign when of course the warheads and the HEU are produced and processed 

to deploy for threat or use with specific “effective” heat, blast and radiation.  Defendants assert 

that these actions violate the war crimes act, 18 U.S.C. § 2441, as well as numerous specific 

treaties codifying particular and also binding customary international humanitarian law, the law 
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of armed conflict as incorporated into US law. The Magistrate decided that since the nuclear 

weapons at Y-12 are not being used at this moment in time, the argument that they are illegal 

must fail.  That rationale, if adopted, means that no court can ever take any steps to prevent a war 

crime, but can only take action once a war crime has been committed.  Defendants can prove that 

there is no peaceful use possible for nuclear weapons.   Defendants can prove that the Y-12 

nuclear warheads in any guise are ipso facto useless and grotesquely unlawful because they are 

known and intended to threaten or unleash mass annihilation.  They are by definition weapons of 

mass destruction and that is their only possible use.  No use of these weapons can ever 

discriminate between civilian and military targets.  Thus, producing them is a real step in the 

process of using them.  Clearly weapons of mass destruction cannot be used unless they are first 

produced, and that is what is happening at Y-12.    

 In light of the above, Defendants again ask the Court to reject the Magistrate’s finding 

that the activities at Y-12 do not violate international and U.S. law.  Because the ongoing 

activities at Y-12 do violate international law, as set forth above and in Defendants’ original 

Motion to Dismiss [Doc. 46], Defendants should be allowed to present evidence to the jury 

confirming as such as a defense to the charges against them. 

 

C.  Moral, Political, Religious or Other Good Motive 

Intent is a critical element of the crimes charged against defendants.   

In Count One of the Superseding Indictment the government charges the defendants 

“with the intent to injure, interfere with, and obstruct the national defense of the United States,” 

did “willfully” injure buildings at Y-12. 
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In Count Two of the charges against defendants, the government states that defendants 

“did willfully and maliciously” destroy property at Y-12. 

In Count Three, the government charges defendants with “willfully” damaging property 

at Y-12. 

Under the due process clause, defendants are allowed to take the stand to explain their 

intent.   The government’s attempt to preclude them from explaining what they did and what 

their intent was cannot be allowed under the Due Process fairness protections of the US 

Constitution.  

  

D.  First Amendment 

 The attempt by the government to preclude defendants from discussing the First 

Amendment to the US Constitution is wrong.  As stated above, they have the absolute right to 

state and explain their intent.  

 
V.  Conclusion 
 

“He who passively accepts evil is as much involved in it as he who helps perpetuate it.  
He who accepts evil without protesting against it is really cooperating in it.” 
     - Martin Luther King, Jr. April 4, 1967 
 

 It has already been noted that there is no doubt that if Sr. Megan, Michael and Greg took 

precisely the same action in North Korea or Iran, our government, which now prosecutes them 

now and calls them saboteurs, would hail them as international human rights activists.   

 That should give all concerned reason to pause. 
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 Defendants exposed serious wrongs at Y-12.  The reality of the known and intended 

effects of the warheads prepared at Y-12 make them categorically unlawful.  The acts they 

exposed violate well established legal limits to the war powers of this nation.    

 How will history judge this matter?  Is there anyone who thinks nuclear weapons should 

be built and refurbished for use against civilian populations?  Is there anyone who thinks history 

will look back kindly on the age when nuclear weapons have been used against civilian 

populations?  Is there anyone who thinks that the catastrophic consequences of the use of the 

nuclear materials of Y-12 will be a proud time for humanity? 

 The prosecution proceeds as if defendants are saboteurs who should not be allowed to put 

on a full legal and factual defense.   

 Supporters of defendants see them in the same way as civil rights demonstrators who 

were arrested for fighting unjust racist practices across our nation or the women who were 

arrested for trying to vote or the mine workers who were arrested trying to organize for safer 

working conditions.  Others see them as similar to the people who resisted the looming Nazi tide 

of destruction in Germany.  

 None of us know how history will judge the prosecution, the defendants or this court.  

Therefore, we must allow the jury to decide.  But in order to fairly decide the jury is entitled to 

be presented with all the facts. 

 Defendants want to let the jury decide.  Let the jury be allowed to see and hear the truth, 

the whole truth, and nothing but the truth.  If the jury is allowed to hear the whole truth, 

defendants are confident in the outcome.  If the jury is not allowed to hear the whole truth, as the 

prosecution argues, the outcome becomes much more favorable for the government. 

Case 3:12-cr-00107   Document 99   Filed 04/12/13   Page 22 of 24   PageID #: 799



 23 

 It is up to this Court to hold back the aggressiveness of the prosecution to insure 

defendants receive a fair trial.  History is watching.   

 To really protect the national security of the US and to bring justice to this matter, 

defendants invite this Court to dismiss all charges and ask the government and all parties of 

interest to begin planning for real safety and security through good faith nuclear disarmament.  

Y-12 should be transformed into a manufacturing facility with good peaceful productive jobs for 

people to create a better world instead of building and refurbishing unethical and illegal weapons 

to destroy our sisters and brothers and our world as we know it. 

 For the reasons set forth above, Defendants respectfully request that this Court decline to 

follow the Magistrate’s recommendations in his Memorandum and Order denying Defendants’ 

requests for discovery and a bill or particulars and precluding Defendants from asserting any 

justification defenses to the jury at trial.   

 
Respectfully submitted, 
 
/s William P. Quigley    
William P. Quigley, admitted pro hac vice   
Loyola University New Orleans   
7214 St. Charles Avenue   
New Orleans, LA 70118   
Quigley77@gmail.com   
504.710.3074   
   
Chris Irwin   
BPR 025478   
POB 20363   
Knoxville, TN   
Attorneys for Michael Walli 
 
Francis L. Lloyd, Jr.   
Law Office of Francis L. Lloyd, Jr.   
9111 Cross Park Drive   
Suite d-200   
865-470-4077   
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865-978-6504 Fax   
FLLloydJr@gmail.com   
Counsel for Defendant Sr. Megan Rice   
   
Greg Boerte-Obed   
Pro Se   
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