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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TENNESSEE 

AT KNOXVILLE 
 
 
UNITED STATES OF AMERICA  ) 
      )  No. 3:12-CR-00107 
v.      )               
      ) Hon. Amul R. Thapar, USDJ 
MICHAEL R. WALLI,   ) Hon. C. Clifford Shirley, Jr., USMJ 
MEGAN RICE, and    )  
GREG BOERTJE-OBED   )       
 

 
MEMORANDUM IN SUPPORT OF DEFENDANTS’  

RULE 33 MOTION FOR NEW TRIAL 
 

Defendants filed a Rule 29 Motion for Judgment of Acquittal on July 18, 2013 based on 

the fact that the Government failed to prove each and every element of the sabotage charge under 

18 U.S.C. § 2155 beyond a reasonable doubt.  In the event this Court denies Defendants’ Rule 29 

Motion for Judgment of Acquittal, Defendants file this Rule 33 Motion for New Trial in the 

alternative.  

Defendants, through undersigned counsel, respectfully move this Court, pursuant to Rule 

33 of the Federal Rules of Criminal Procedure, for a new trial based on the following reasons: (1) 

the weight of the evidence in this case is clearly against the verdict as the Government failed to 

prove each element of every count beyond a reasonable doubt; (2) the interests of justice require 

the granting of a new trial based on the nonviolent and globally important nature of Defendants’ 

action; and (3) the Government committed several acts of prosecutorial misconduct causing an 

unfair trial in this case.  These reasons are set forth in detail below. 

 

I.  STANDARD FOR GRANTING A RULE 33 MOTION FOR NEW TRIAL 

Rule 33 of the Federal Rules of Criminal Procedure states that upon the Defendant's 
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motion “the court may vacate any judgment and grant a new trial if the interest of justice so 

requires.”   

The Court enjoys fairly broad discretion in determining whether to grant such a motion.  

See, e.g., U.S. v. Barlow, 693 F.2d 954, 966 (6th Cir. 1982) (citations omitted). “The permissible 

reasons for granting new trial . . . are not limited by” Rule 33. U.S. v. Bost, 144 F. Supp. 2d 892, 

901 (W.D. Mich. 2001).  Rule 33 requires a trial court to “weigh the errors against the record as 

a whole to determine whether those errors in the conduct of the trial justify a new trial.” U.S. v. 

Rapanos, 115 F.3d 367, 372 (6th Cir. 1997) (internal quotations omitted).  The defendant bears 

the burden of proving that a new trial should be granted. U.S. v. Seago, 930 F.2d 482, 488 (6th 

Cir. 1991). 

One basis for granting a new trial under Rule 33 is that the jury’s verdict was based upon 

insufficient evidence.  “A district judge, in considering the weight of the evidence for purposes 

of adjudicating a motion for new trial, may act as a thirteenth juror, assessing the credibility of 

the witnesses and the weight of the evidence.”  See United States v. Hughes, 505 F.3d 578, 592-

93 (6th Cir. 2007).  If the Court determines that the verdict is against the “manifest weight of the 

evidence,” then a new trial must be granted.  Id.  

It is significant that a Rule 29 motion for judgment of acquittal and a Rule 33 motion for 

a new trial based on the weight of the evidence are governed by very different standards: 

The Motion for New Trial involves a much broader standard of review than a 
Motion for Acquittal. A verdict may well be against the great weight of the 
evidence, but, nevertheless, be substantial enough to permit reasonable jurors to 
draw an inference of guilt. In a Motion for New Trial, the trial judge can consider 
the credibility of the witnesses and the weight of the evidence to insure that there 
is not a miscarriage of justice.   
 

United States v. Turner, 490 F. Supp. 583, 593 (E.D. Mich. 1979), aff’d, 633 F.2d 219 (6th Cir. 

1980).   
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In other words, “[i]n contrast to Rule 29 - under which a trial court must view the 

evidence in a fashion most favorable to the Government - Rule 33 places no such restriction.” 

U.S. v. Haywood, 2001 WL 1489895 at *6 (N.D. Ohio Oct. 1, 1999). 

 

II.  THIS COURT SHOULD VACATE THE JURY’S VERDICT AND ORDER A NEW 
TRIAL IN THIS MATTER PURSUANT TO RULE 33 

 
A.  Insufficiency of the Evidence Under Rule 33 
 

A Court may grant a new trial if the Government's evidence was insufficient.  In this 

case, after carefully reviewing the evidence, including the credibility of the Government’s 

witnesses, the Government fail’d to prove each element of every count beyond a reasonable 

doubt.  Defendants specifically incorporate the same insufficiency of the evidence arguments 

made in their Rule 29 Motion for Judgment of Acquittal brief into their argument here.   In the 

Rule 29 brief, Defendants argued that the Government failed to present sufficient evidence with 

regard to their intent to interfere with the national security of the United States from which any 

reasonable juror could find them guilty of that element beyond a reasonable doubt.   

Even if this Court finds after viewing the evidence in the light most favorable to the 

government that a judgment of acquittal is not appropriate in this case, it may still grant a new 

trial based on the fact that the Government failed to prove an essential element of the crime 

charged beyond a reasonable doubt.   

Certainly, this Court could find that the weight of the evidence with regard to the intent 

element of the sabotage charge is clearly against the verdict.  Note that the Seventh Circuit has 

held that “[i]f the complete record, testimonial and physical, leaves a strong doubt as to the 

defendant's guilt, even though not so strong a doubt as to require a judgment of acquittal, the 

Case 3:12-cr-00107   Document 202   Filed 07/18/13   Page 3 of 10   PageID #: 2131



  4 

district judge may be obliged to grant a new trial.” U.S. v. Washington, 184 F.3d 653, 657 (7th 

Cir. 1999). 

Because there was no evidence that defendants caused any damage to the national 

defense and there was no evidence they intended to cause damage to the national defense, the 

jury decision convicting them of sabotage cannot be allowed to stand.  This Motion for New 

Trial offers this Court the opportunity to correct this fundamental error. 

 
B.  The Interests of Justice Require the Granting of a New Trial 

 Rule 33 of the Federal Rules of Criminal Procedure provides that “the court may grant a 

new trial to that defendant if the interests of justice so require.”  As such, Rule 33 provides this 

Court with the opportunity to reverse the entire judgment in this matter and grant a new trial in 

order to further the interests of justice.   

This trial proved beyond a reasonable doubt that these Defendants were absolutely 

nonviolent peace protestors who sought to bring the nation’s attention to the ongoing productions 

and refurbishment of nuclear weapons materials at Y-12.   

In pretrial motions, affidavits, and testimony, Defendants sincerely and competently 

argued that any use of any of these nuclear weapons would be catastrophic for humanity and the 

earth itself.  The medical testimony of Dr. Ira Hefland submitted to this Court concluded that 

“The reality is that nothing less than our common survival is at stake.”  The testimony of former 

Attorney General Ramsey Clark concluded that the production and refurbishment of these 

weapons is patently illegal under United States law.  The testimony of Colonel Ann Wright 

concluded that the actions of defendants actually helped the national security.  

Mr. Erhart testified that “three unarmed senior citizens” gave “an important wake-up 

call” and revealed a “security culture of complacency” and “normalization of the deviation from 
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the optimum”  including “weaknesses in contract and resource management,” “a substantial 

backlog of degraded and/or non-operational security equipment,” “inoperative cameras,” 

“periodic testing of security features was not performed,” “fractured management structure 

appeared to have led to conflicting priorities,” “contractor governance and federal oversight 

failed to identify and correct early indicators of the multiple systems breakdowns.” Transcript of 

Record, Doc 192, pp. 94-96. 

Was the government embarrassed by the actions of defendants?  Absolutely yes.  But 

exposure of defective security is not damage to the national defense. 

Do the defendants want the public to know about the horrific effects of any use of nuclear 

weapons?  Absolutely yes.  But that is not damage to our national defense.  

Do the defendants want the United States to disarm our nuclear weapons?  Absolutely 

yes.  But symbolic action of disarmament is not damage to our national defense. 

Furthermore, the record amply shows that Defendants are sincere, well intentioned, well 

informed people passionately dedicated to peace in our nation and our world.   

Therefore, per Rule 33, it is in the interest of justice that this Court vacate the judgment 

and offer Defendants a new trial in this matter. 

 

C.  Prosecutorial Misconduct Created an Unfair Trial for Defendants 

 Defendants also move for a new trial based on acts of prosecutorial misconduct 

committed at trial.  During the Government’s closing argument and rebuttal closing argument, 

the Government committed several acts of prosecutorial misconduct which prevented Defendants 

from receiving a fair trial in this matter.  As such, Defendants must be granted a new trial under 

Rule 33.   
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 The following analysis of the prosecutorial misconduct committed during closing 

argument will proceed under the four-part framework as established by the Sixth Circuit in U.S. 

v. Ross, 703 F.3d 856 (6th Cir. 2012).  In the context of prosecutorial remarks made to a jury, the 

Court of Appeals applies a four factor test to determine if the prosecutor’s comments are so 

flagramt that they threaten fundamental fairness:  (1) whether the conduct and remarks of the 

prosecutor tended to mislead the jury or prejudice the defendant; (2) whether the conduct or 

remarks were isolated or extensive; (3) whether the remarks were deliberately or accidentally 

made; and (4) whether the evidence against the defendant was strong.  See U.S. Const. amend. 

VI; U.S. v. Ross, 703 F.3d 856 (6th Cir. 2012). 

 Defendants contend that the references the Government made to burglary were improper 

as burglary was uncharged conduct and no evidence of burglary was presented during trial.  

Additionally, Defendants argue that the reference to 9/11 was improper and inflammatory to the 

jury.   

 Importantly, the standard of review for prosecutorial misconduct cases is de novo when 

there is an objection raised in the underlying district court, and plain error when there is no 

objection raised in the underlying court.  United States v. Carroll, 26 F.3d 1380 (6th Cir. 1994).  

Further, when there is no objection, the prosecutorial conduct must be flagrant to warrant 

reversal under the plain error standard of review.  United States v. Brown, 66 F.3d 124, 127 (6th 

Cir. 1995). 

 In this case, defense counsel, Mr. Lloyd’s objection was overruled.  However, 

Defendants argue that the objection should preserve his claim for prosecutorial misconduct.  

Further, the prosecutor’s comments were clearly flagrant and should satisfy the plain error 

standard of review as well.   
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 i.  Improper Statements Made by the Prosecution to the Jury Regarding Burglary 

“Well, ask yourself, okay, somebody burglarizes a home, a house, they burglarize it.  Now let’s 
say the homeowner didn’t have deadbolts, didn’t have an alarm system, didn’t have a dog, 
watchdog.  Didn’t have anything like that.  So is it their fault?  Do you excuse what the burglar 
did because the homeowner was maybe a little lax on their security?”  See Transcript of Record, 
Doc. 192, p. 152. 
 
“You’re not above the law.  I think we know how dangerous that can be.  We know that from 
recent events.” See Transcript of Record, Doc. 192, p. 154. 
 
“They were on a mission.  They had a backpack, and you know what they had?  They had 
burglary tools in there.  Those are burglary tools.”  See Transcript of Record, Doc. 192, p. 184. 
 
“A lot of what I heard from Mr. Quigley, and he made some fine arguments, but a lot of it was 
actually, okay, I broke into your house and it’s your fault because your security was not good 
enough.”  See Transcript of Record, Doc. 192, p. 186. 
 
“If someone cut through your fences in your yard, spray painted your house, splashed blood all 
over it, would you consider that peaceful?”  See Transcript of Record, Doc. 192, p. 188. 
 
 ii.  Improper Statements Made by the Prosecution to the Jury Regarding 9/11 
 
“Right after 9/11, did you notice how much better security got at airports and public buildings, 
how much better security got?   
If you eve had a flight after 9/11, you know how much tighter security got.  And that may be a 
good thing.  It certainly is a good thing.  Does that mean 9/11 was a good thing?  Of course not.” 
See Transcript of Record, Doc. 192, pp. 186-87 
 
 iii. Defense Counsel’s Objection 
 
Mr. Lloyd: Your honor, I hesitatingly, move for dismissal or, alternatively, for mistrial.  We got 
through an entire trial without any use of the word terror or terrorism, and then counsel in his 
concluding argument used 9/11, implying a comparison between these defendants and those. 
 
The Court: And he specifically said they weren’t terrorists. 
 
Mr. Lloyd: The cat was out of the bag by then, Your Honor.  It just the use of 9/11 is, to me, 
Prosecutorial misconduct.  It’s a horrible crime. 
 
The Court: He used 9/11.  He did not use 9/11 to say anything about these individuals.  What he 
said is the fact that something like Y-12 becomes more secure after a safety incident is analogous 
to airports becoming more safe after 9/11. 
 
Mr. Lloyd: But his use of that one incident— 
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The Court:  But I heard Al Qaeda mentioned before that by your own clients.  So, I mean, I don’t 
understand how you’re saying the terrorism wasn’t mentioned before that.  It’s overruled.  That’s 
overruled.  I think he was making a point using an example, and that’s it.  Nothing more.  Okay, 
anything else?” 
 
See Transcript of Record, Doc. 192, p. 194-95. 
 
 iv.  Argument 
 
 Under the first factor of the test to determine whether the prosecution’s comments were 

so flagrant as to threaten fundamental fairness, the comments by the prosecution regarding 

burglary tended to mislead the jury as there was no evidence presented in the case that the tools 

the Defendants used were burglary tools, or that burglary had anything to do with the case at 

hand.  Furthermore, the comments as to 9/11, an event which had nothing to do with the case in 

which over 3,000 Americans died in a brutal terrorist attack, additionally prejudiced the jury 

towards the Defendants. 

 Under the second factor, the remarks regarding burglary were extensive as was the 

prejudice created towards the Defendants by the 9/11 comments when viewed in the overall 

context of the closing argument. 

Under the third factor, the prosecution’s remarks were deliberately made, as there was no 

suggestion that they were made on accident by the prosecution.   

And finally, under the fourth factor, as set forth above and in the Rule 29 brief, the 

evidence against the Defendants was weak and did not establish the elements of the offense. 

Therefore, Defendants assert that the prosecution’s comments were improper and flagrant 

using the above four-part analysis because they represent a series of repeated prejudicial 

statements of uncharged conduct and other improper inflammatory comments that were 
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deliberately designed to prejudice the Defendants.  Such statements prevented Defendants from 

receiving a fair trial, thus they are entitled to a new trial under Rule 33.   

IV. CONCLUSION 

 If this Court does not grant Defendants’ Rule 29 Motion for Judgment of Acquittal, then, 

pursuant to Rule 33, it must grant Defendants a new trial for the reasons set forth in detail above. 

 

Respectfully submitted, 

s/ William P Quigley 
William P. Quigley, admitted pro hac vice 
Loyola University New Orleans 
7214 St. Charles Avenue 
New Orleans, LA 70118 
Quigley77@gmail.com 
504-710-3074 
   Counsel for Michael R. Walli 
 
s/ Christopher Scott Irwin 
Christopher Scott Irwin 
BPR #025478 
POB 20363 
Knoxville, TN 37920 
(865) 257-4029 
christopherscottirwin@yahoo.com 
   Counsel for Michael R. Walli 
 
 
s/ Francis L. Lloyd, Jr. 

      LAW OFFICE OF FRANCIS L. LLOYD, JR. 
      9111 Cross Park Drive 
      Suite D-200 
      Knoxville, TN  37923 
      tel:  (865) 470-4077 
      fax: (865) 978-6504 
      E-Mail:  FLLloydJr@gmail.com  

Counsel for the Defendant 
Sr. Megan Rice 

 
s/ Bobby E. Hutson, Jr. 
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Federal Defender Services of Eastern Tennessee, 
Inc. 
800 South Gay Street, Suite 2400 
Knoxville, Tennessee 37929-9714 
865-637-7979 
bobby_hutson@fd.org 
   Standby Counsel for Greg Boertje-Obed 
 

 
 

 

CERTIFICATE OF SERVICE 

 I hereby certify that a copy of this document was filed electronically.  Notice of this filing 

will be sent by operation of the Court’s electronic filing system to all the parties indicated on the 

electronic filing receipt.  All other parties will be served by regular U.S. Mail.  Parties may 

access this filing through the Court’s electronic filing system. 

 
s/ William Quigley 
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