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                The above-styled cause came on for motion  1 

       hearing in the United States District Court for the  2 

       Eastern District of Tennessee before the Honorable C.  3 

       Clifford Shirley, Jr., United States Magistrate Judge  4 

       presiding, when the following proceedings were had: 5 

                THE COURTROOM DEPUTY:  All rise.  The United  6 

       States District Court for the Eastern District of  7 

       Tennessee is now open pursuant to adjournment with  8 

       the Honorable C. Clifford Shirley, Jr., United States  9 

       Magistrate Judge presiding.  Please come to order and  10 

       be seated.  We are here for a motion hearing in Case  11 

       3:12-cr-107, United States of America versus Michael  12 

       Walli, Megan Rice, and Greg Boertje-Obed.  Here on  13 

       behalf of the Government are Jeffrey Theodore and  14 

       Melissa Kirby.  Is the Government ready to proceed?   15 

                MR. THEODORE:  Present and ready, Your  16 

       Honor.   17 

                THE COURTROOM DEPUTY:  Here on behalf of Mr.  18 

       Walli are Christopher Scott Irwin and William P.  19 

       Quigley.  Is Mr. Walli ready to proceed?   20 

                MR. IRWIN:  Present and ready, Your Honor.   21 

                THE COURTROOM DEPUTY:  Here on behalf of  22 

       Megan Rice is Francis Lloyd.  Is Ms. Rice ready to  23 

       proceed?   24 

                MR. LLOYD:  Present and ready, Your Honor.  25 
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                THE COURTROOM DEPUTY:  Here on behalf of  1 

       Greg Boertje-Obed is Bobby Hutson as elbow counsel.   2 

       Is Mr. Obed ready to proceed?   3 

                MR. HUTSON:  Present and ready, Your Honor.   4 

                THE COURT:  All right.  I don't know if the  5 

       parties have given any thought or discussed the  6 

       proposed order of hearing in this case.  But as far  7 

       as I'm concerned, we can just take them up  8 

       essentially in the order in which they were filed,  9 

       except that I would probably suggest taking up the  10 

       Defendants' motions first and then the Government's.   11 

       Any objection to that, Mr. Theodore?   12 

                MR. THEODORE:  No objection, Your Honor.   13 

                THE COURT:  Mr. Quigley, Mr. Irwin, any  14 

       objection?   15 

                MR. IRWIN:  No objection, Your Honor.   16 

                THE COURT:  Mr. Obed, any --  17 

                MR. BOERTJE-OBED:  No, no objection.   18 

                THE COURT:  Mr. Lloyd?   19 

                MR. LLOYD:  No objection, Your Honor.   20 

                THE COURT:  All right.  The first motion, I  21 

       believe, is the Defendants' Joint Motion To Dismiss  22 

       The Charges.  Is that going to be argued by one  23 

       lawyer, by all?  How are you all going to handle  24 

       that?25 
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                MR. QUIGLEY:  Well, Your Honor, Bill  1 

       Quigley.  I would propose to start and then Mr. Lloyd  2 

       has a few points to make and Mr. Obed.  And if I miss  3 

       something, Mr. Irwin is also going to help clean up  4 

       just a bit if that's okay.   5 

                THE COURT:  As long as that doesn't become  6 

       convoluted.   7 

                MR. QUIGLEY:  Right.   8 

                THE COURT:  It's a joint motion.  So, I  9 

       rarely allow four different arguments on a single  10 

       motion. 11 

                MR. QUIGLEY:  I think I'm going to do the  12 

       primary and then others are more -- just a few  13 

       specific follow-ups.   14 

                THE COURT:  All right.  To the extent those  15 

       are very short and terse, I will have no particular  16 

       problem with it.  All right.  You may begin. 17 

                MR. QUIGLEY:  Your Honor, Bill Quigley with  18 

       Loyola New Orleans.  And I'd like to start off by  19 

       thanking you for allowing me to appear.  I appreciate  20 

       the hospitality that I have received.  Everybody's so  21 

       courteous and I enjoy the new Courthouse.   22 

                THE COURT:  Well, it's not so new, but  23 

       welcome.  I think you'll find East Tennessee  24 

       hospitality to be among the finest.  25 
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                MR. QUIGLEY:  Yes, I already have sampled  1 

       some of it and, and enjoy it.   2 

                THE COURT:  Good.   3 

                MR. QUIGLEY:  If we win today, perhaps I  4 

       won't come back, but there's a chance that I might,  5 

       might not win everything this morning and might have  6 

       another chance to visit.   7 

                THE COURT:  Well, we hope you do in either  8 

       way. 9 

                MR. QUIGLEY:  Okay.  Thank you.   10 

                Your Honor, I come before you on our Motion  11 

       To Dismiss The Charges.  And I am not going to repeat  12 

       what's in our papers.  I assume that you have  13 

       received all of them and you have read them.  I would  14 

       like to highlight a few things and point out a couple  15 

       of things that I think actually were raised in the  16 

       opposition that I didn't have a chance to do  17 

       otherwise if that's okay.   18 

                THE COURT:  That's fine.  However you want  19 

       to conduct your argument.   20 

                MR. QUIGLEY:  Well --  21 

                THE COURT:  I have read it all.   22 

                MR. QUIGLEY:  Okay.  Good. 23 

                So, the three points that we have in our  24 

       motion to dismiss are that nuclear weapons are 25 
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       illegal under U.S. law and any production, assembly,  1 

       and the like in, in threat or possible use of them  2 

       would also be illegal.  And we point that out as a  3 

       war crime under the 18 -- Title 18 definition of war  4 

       crime.   5 

                The second summary issue we have is that in  6 

       addition to U.S. statutes, that U.S. law incorporates  7 

       specifically some international provisions that the  8 

       United States acknowledges and agrees to.  And those  9 

       also prohibit any use of these weapons of mass  10 

       destruction.   11 

                And then the third point for the motion to  12 

       dismiss is that because the property at issue in the  13 

       Indictment is property which is itself we would argue  14 

       illegal under the law and it is protecting illegal  15 

       weapons, that it cannot legally be damaged.  To  16 

       explain just a bit, Y-12 -- And we have at this  17 

       hearing -- And I'll point out a couple of things that  18 

       I think are different from the time that you looked  19 

       at some of these issues some time ago.   20 

                THE COURT:  Are you going back now to the  21 

       first argument or where, where are you picking up?   22 

       You said that you've gone through your three.  Are  23 

       you now returning to the first one to --  24 

                MR. QUIGLEY:  Yes.  25 



 8 

                THE COURT:  -- elaborate?   1 

                MR. QUIGLEY:  Yes.   2 

                THE COURT:  Okay.  Thank you.   3 

                MR. QUIGLEY:  Sorry.   4 

                So, in terms of what happens at Y-12, I  5 

       think that that's amply documented by Government  6 

       sources that are freely available that we cite in our  7 

       brief.  It's a production and assembly plant.  It  8 

       processes over four hundred metric tons of enriched  9 

       uranium.  That is enough to arm ten thousand nuclear  10 

       weapons.  The United States at this point has five  11 

       thousand nuclear weapons.  And, so, this processing  12 

       here is to take the present weapons and to upgrade  13 

       them, refurbish them.  And each of those weapons that  14 

       is upgraded are six to eight times as powerful as the  15 

       one weapon that we dropped during the Second World  16 

       War.   17 

                THE COURT:  Does that matter to my legal  18 

       analysis?  In other words, if they're six times, then  19 

       it's one ruling?  If they were two times, it'd be a  20 

       different ruling?  If they were less than, it'd be a  21 

       third ruling? 22 

                MR. QUIGLEY:  No.  I think it --  23 

                THE COURT:  All right.  Well, let's move on  24 

       to what -- 25 
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                MR. QUIGLEY:  Well, but this --  1 

                THE COURT:  -- what is important.   2 

                MR. QUIGLEY:  Well, this is important  3 

       because -- Not, not the way you described it, but  4 

       it's important in terms of the consequences.  So,  5 

       that the one that we know that was dropped killed  6 

       between seventy and a hundred and thirty thousand  7 

       people.  So, if these are six to eight times as  8 

       powerful, then the consequences are, are extra  9 

       powerful, as well.  So, that brings why -- back to  10 

       the first one, why these are criminal.  They are  11 

       criminal because U.S. law, the Naval Code, the Army  12 

       Code, the Air Force Code, and the war crimes statutes  13 

       prohibits any disproportionate damage to civilian  14 

       casualties.  These weapons by their essence cannot  15 

       discriminate.  And, so, therefore, the use of any one  16 

       of those weapons -- When they are in the process of  17 

       producing enough to produce ten thousand, any one of  18 

       them is going to go off -- if it ever goes off is  19 

       going to create massive civilian casualties.   20 

       Civilian casualties are defined under the 18 U.S.C.  21 

       2441, the consequence where Congress passed a statute  22 

       that said that nobody can engage in any kind of  23 

       activity that violates and they say specifically  24 

       Section (1) and (2), the definitions.  It is defined 25 
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       as a "grave breach in any of the international  1 

       conventions signed at Geneva 12 August, 1949, or any  2 

       protocol to such convention to which the United  3 

       States is a party".  The second definition is the  4 

       Hague Convention Number IV signed 18 October, 1907.   5 

       The Government characterizes this position as we are  6 

       trying to force international law into the U.S.  7 

       Courthouse.  This is an act of Congress that by its  8 

       very definition includes some of the treaties and  9 

       international obligations that the United States has  10 

       voluntarily engaged in.  So, 18 U.S.C. specifically  11 

       addresses the issue of whether they are illegal under  12 

       U.S. law or not.   13 

                The second thing that the Government says in  14 

       their response that I think is -- They say that this  15 

       is not a question for the Courts, that you are -- you  16 

       or the District Court or the Court of Appeals are not  17 

       the proper forum for handling this; that this is a  18 

       political question that should --  19 

                THE COURT:  Well, can we back up before we  20 

       get to that? 21 

                MR. QUIGLEY:  Sure.   22 

                THE COURT:  Try to explain to me how you  23 

       contend that the possession of nuclear weapons is  24 

       illegal.  And not the use.  I understand all the 25 
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       quotes you have in here throughout --  1 

                MR. QUIGLEY:  Right.   2 

                THE COURT:  -- regarding use.   3 

                MR. QUIGLEY:  Right.   4 

                THE COURT:  I'm talking about possession. 5 

                MR. QUIGLEY:  Right.  Well, I think --  6 

                THE COURT:  Show me, show me where it says  7 

       that.   8 

                MR. QUIGLEY:  Show you where --  9 

                THE COURT:  The law says that it's illegal.   10 

                MR. QUIGLEY:  Well, I don't think that there  11 

       is an interpretation of 18 U.S. 2441 that addresses  12 

       that.   13 

                THE COURT:  So, the answer is there is no  14 

       law that says the possession of nuclear weapons is  15 

       illegal.   16 

                MR. QUIGLEY:  And there is no law saying --  17 

                THE COURT:  Is that correct?   18 

                MR. QUIGLEY:  -- possession of nuclear  19 

       weapons are legal.  I see the glass as half full or  20 

       half empty.   21 

                THE COURT:  Okay.  But in terms of your  22 

       argument, the burden is on you to prove that it's  23 

       illegal. 24 

                MR. QUIGLEY:  At this point, it is, 25 
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       absolutely.   1 

                THE COURT:  Yeah.  And you're saying there's  2 

       no law that says that. 3 

                MR. QUIGLEY:  I am saying there is no law  4 

       that supports us and there is no law in opposition to  5 

       what we say.  So, yours is the first opportunity for  6 

       a Court to define 18 U.S.C. 2441, a war crime,  7 

       whether the possession of these weapons of mass  8 

       destruction is legal or not.   9 

                THE COURT:  18 U.S. Code what?   10 

                MR. QUIGLEY:  2441.   11 

                THE COURT:  Okay.  Well, I'm just getting  12 

       that your first argument that nuclear weapons are  13 

       illegal under U.S. law, that's not true.  Use of  14 

       nuclear weapons is what you meant to say. 15 

                MR. QUIGLEY:  No, it's not what I meant to  16 

       say.  That's part of what I meant to say.  I said  17 

       possession, processing, manufacturing --  18 

                THE COURT:  Well, I just asked you --  19 

                MR. QUIGLEY:  -- and use.   20 

                THE COURT:  I just asked you where does it  21 

       say that the possession of nuclear weapons is illegal  22 

       under U.S. law.  And you just told me there is no  23 

       such law. 24 

                MR. QUIGLEY:  I told you -- 25 
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                THE COURT:  So, is that just your opinion --  1 

                MR. QUIGLEY:  That is --  2 

                THE COURT:  -- as opposed to the law?   3 

                MR. QUIGLEY:  That is my opinion of what  4 

       18 --  5 

                THE COURT:  Okay.  All right.   6 

                MR. QUIGLEY:  -- U.S.C. 2441 says.   7 

                THE COURT:  All right.   8 

                MR. QUIGLEY:  And to my knowledge, there is  9 

       no case law on 18 U.S.C. 2441 that says the opposite,  10 

       nor is there one that supports exactly what I said.   11 

                THE COURT:  And, and, so that we're clear,  12 

       all these references to the International Court of  13 

       Justice Opinion, which I think you contend to be the  14 

       most authoritative statement, it specifically says  15 

       that none of those treaties and none of that  16 

       international law prohibits the possession of nuclear  17 

       weaponry, particularly for deterrence, correct? 18 

                MR. QUIGLEY:  I submitted to you, Your  19 

       Honor -- I did not argue that part to you.  I  20 

       submitted an expert opinion from Professor Francis  21 

       Boyle, which I think you did not have before you the  22 

       last time that you, you argued.   23 

                THE COURT:  Right.   24 

                MR. QUIGLEY:  And he does say exactly that.  25 
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       He says that the --  1 

                THE COURT:  No, what I'm looking at is page  2 

       four of your brief at the top.  And it says, "The ICJ  3 

       Opinion is the most authoritative statement of  4 

       universally applicable laws of war to the threat or  5 

       use of nuclear weapons."   6 

                MR. QUIGLEY:  I don't have that at the top  7 

       of page four of mine, Your Honor.  I'm sorry.   8 

                THE COURT:  Document 50.   9 

                MR. QUIGLEY:  I have the original.  So, I'll  10 

       look to that.   11 

                THE COURT:  It starts with, "Furthermore".   12 

                MR. QUIGLEY:  This is still in the  13 

       introduction?   14 

                THE COURT:  Yes, I, third from the last  15 

       paragraph. 16 

                MR. QUIGLEY:  Right.  You are in our  17 

       response to the United States' motion to limit --  18 

                THE COURT:  Right.   19 

                MR. QUIGLEY:  I was in the motion to  20 

       dismiss.  I'm sorry.  I was in the wrong document.   21 

                THE COURT:  Okay.  No problem. 22 

                MR. QUIGLEY:  So -- Yes, "Furthermore, the  23 

       defense will bring expert witnesses to state that".   24 

       And we are prepared to do that, Your Honor.  25 
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                THE COURT:  But I'm saying, you say that the  1 

       ICJA Opinion is the most authoritative statement on  2 

       this issue. 3 

                MR. QUIGLEY:  That's right.  That's what our  4 

       experts believe and that's what they'll testify.   5 

                THE COURT:  Well, do you believe that? 6 

                MR. QUIGLEY:  I believe that they are  7 

       experts and that that is their expert opinion.  And,  8 

       yes, I do believe that.   9 

                THE COURT:  Do you, do you agree that that  10 

       opinion specifically says that there is no law,  11 

       international or otherwise, or treaty that says that  12 

       possession of nuclear weapons is illegal? 13 

                MR. QUIGLEY:  I do agree with that.   14 

                THE COURT:  Okay.  Go ahead. 15 

                MR. QUIGLEY:  My expert would take that and  16 

       put it in the context of what has happened before and  17 

       what has happened after.   18 

                THE COURT:  Okay.  Go ahead. 19 

                MR. QUIGLEY:  And in that context, it  20 

       becomes what we assert in this.   21 

                THE COURT:  All right.   22 

                MR. QUIGLEY:  And I would refer you for that  23 

       to the motion to dismiss and the Declaration of  24 

       Professor Boyle, which was signed 29, October, 1912 25 
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       (sic).  And that's Document 44 -- It's document 44-1.   1 

                THE COURT:  Right.  I have that.   2 

                MR. QUIGLEY:  Okay.   3 

                THE COURT:  Okay.  Go ahead. 4 

                MR. QUIGLEY:  So, in terms of -- In addition  5 

       to the idea of 18 U.S.C. 2441 --  6 

                THE COURT:  Uh-huh.   7 

                MR. QUIGLEY:  -- we talk about genocide and  8 

       that these are weapons that any use of which will  9 

       cause tens of thousands of innocent civilians to die,  10 

       which is in addition to the issue of the war crime.   11 

       The --  12 

                THE COURT:  How does the potential use of  13 

       something justify illegal conduct?   14 

                MR. QUIGLEY:  Well, I think that Your Honor,  15 

       if -- By analogy, to create tens of thousands of  16 

       barrels of poisonous gas, if there is no use for that  17 

       gas other than to poison people, then the production  18 

       and possession is halfway down the line to the actual  19 

       use.  And, so, therefore, you can criminalize -- you  20 

       can say that it is illegal to possess and produce  21 

       weapons whose only use, only use is going to kill  22 

       tens of thousands of civilians.   23 

                THE COURT:  Well --  24 

                MR. QUIGLEY:  And that they are inherently 25 
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       damaging to people.   1 

                THE COURT:  And, and there have been  2 

       treaties and laws with regard to poisonous gas.   3 

                MR. QUIGLEY:  They -- Different kinds of  4 

       poisonous gas have been outlawed because there is no,  5 

       there is no non-damaging use of those.  And I don't  6 

       know and no one has ever suggested that there is a  7 

       non-lethal use of the weapons -- of these weapons of  8 

       mass destruction.  There is no, well, we can just  9 

       plug them in and they become sources of nuclear  10 

       power.  The only use --  11 

                THE COURT:  That's not the standard, is it,  12 

       that there is no other use?   13 

                MR. QUIGLEY:  As I said, Your Honor, I don't  14 

       think there is an interpretation under 2441.   15 

                THE COURT:  Because I remember, you know,  16 

       you cited the pesticide case --  17 

                MR. QUIGLEY:  Right.   18 

                THE COURT:  -- from Nazi Germany.  And, of  19 

       course, there's other uses for pesticides besides  20 

       exterminating people.   21 

                MR. QUIGLEY:  Exactly.   22 

                THE COURT:  So, it can't be that that's the  23 

       standard.   24 

                MR. QUIGLEY:  No, but the standard there was 25 
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       even further along than this, which is that you can  1 

       have something that can have other uses, but you are  2 

       manufacturing it with the full knowledge that it's  3 

       being used against innocent civilians.  Here, we  4 

       don't -- This is not even as good as pesticide.   5 

       There is no good way to be able to use these weapons.   6 

                THE COURT:  Okay. 7 

                MR. QUIGLEY:  And that would be my position.   8 

                THE COURT:  I understand.   9 

                MR. QUIGLEY:  The other part that is a  10 

       response of the U.S.A. says that even if they do  11 

       produce nuclear weapons and even if at Y-12 -- This  12 

       is on page four of the Government's response.  Let me  13 

       get the exact words.  That even if these nuclear  14 

       weapons are produced there, which they neither deny  15 

       nor admit, that the Allen case is a case that  16 

       precludes this Court from looking into the legality  17 

       of the issue or the international law implications of  18 

       the issue.  And we would just cite the Court to the  19 

       Supreme Court decision of Hamdan versus Rumsfeld of  20 

       2006, which states that, in fact, these international  21 

       norms and obligations are part of customary and U.S.  22 

       law.  They are incorporated into those.  That was one  23 

       of the Guantanamo cases where people were trying to  24 

       cite international law for that.  And the United 25 
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       States was saying, no, that's not applicable.  And  1 

       the U.S. Supreme Court said, well, actually, it is  2 

       applicable that we incorporate that kind of law into  3 

       our, into our U.S. law.   4 

                The other points I have are mostly going to  5 

       their motion to preclude.  I think that we set out in  6 

       the brief the issue about the property in question  7 

       being illegal, per se.  And you and I just had a  8 

       little bit of disagreement about that, but I think  9 

       you understand our position and we understand yours.   10 

       The --  11 

                THE COURT:  I don't think I've advanced a  12 

       position.   13 

                MR. QUIGLEY:  Well, you -- I thought you  14 

       did.  Maybe I misinterpreted your question as a  15 

       position.   16 

                THE COURT:  Never assume too much from my  17 

       questions.   18 

                MR. QUIGLEY:  Okay.   19 

                THE COURT:  They're simply questions. 20 

                MR. QUIGLEY:  Okay.  So, that I guess before  21 

       sitting down, what I'd like to point out are a couple  22 

       of things that I think are different in this case  23 

       from the Mellen decision that you issued ten years  24 

       ago.  25 
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                THE COURT:  Okay. 1 

                MR. QUIGLEY:  First, I don't think that the  2 

       Mellen decision talked about genocide, the specific  3 

       statute on war crimes or weapons of mass destruction.   4 

                Second, I think that, that you did spend  5 

       quite a bit of time on analyzing the International  6 

       Court of Justice Advisory Opinion and going through  7 

       that paragraph by paragraph setting that out.  And I  8 

       think that was very useful.  But, again, there was no  9 

       addressing the Supreme Court opinions on Hamdan  10 

       and -- You couldn't have done that because it wasn't  11 

       ruled on yet.   12 

                THE COURT:  Right.   13 

                MR. QUIGLEY:  Third, I think because before  14 

       the Court are the expert opinions of Professor Boyle  15 

       and Ms. Dwyer, that we have more in the record that  16 

       would justify the position that we are taking.   17 

                Fourth -- I guess this really was probably  18 

       more toward the motion to preclude.  So, I'll hold  19 

       this.   20 

                The fifth I think is -- And this --  21 

       Mr. Lloyd is going to follow up in terms of  22 

       prematurity, whether -- And I guess that -- I'll save  23 

       these other ones until I get back up for the question  24 

       about the motion to preclude.  And if you have any 25 
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       other questions about the motion to dismiss, I think  1 

       the general, the general concluding point that I  2 

       would like to make that I think runs through our  3 

       motion to dismiss is that the Defendants think very  4 

       strongly, as do the experts that we have cited, as do  5 

       other people that we would like to bring to this  6 

       trial, if there is a trial, that the issue of nuclear  7 

       weapons is a lot like the issue of slavery.  It's a  8 

       lot like the issue of Apartheid in South Africa.  And  9 

       it's a lot like the issues of, as we talked -- you  10 

       and I just briefly discussed, the issues that  11 

       confronted people in Nazi Germany.  There is some  12 

       question whether it is legal or not to possess  13 

       nuclear weapons.  As I said, I think it's a -- it's  14 

       an issue of first impression at least under this war  15 

       crimes act.  But there is no dispute, the Government  16 

       doesn't dispute, nobody disputes that if these  17 

       weapons are ever used, that hundreds of thousands of  18 

       civilians are going to be killed and the use of such  19 

       weapons is -- are essentially going to totally  20 

       undercut the idea of a rule of law because the  21 

       question then becomes under -- how does the law act,  22 

       how can law be just if, in fact, tens of thousands of  23 

       civilians are killed, and, as a consequence, that  24 

       they are in the same position as the people who were 25 
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       prosecuted for freeing slaves, the people who  1 

       were prosecuted for -- the women who were prosecuted  2 

       for engaging in the right to vote and the like.  And  3 

       that by looking at a Rule 2 challenge to all of us,  4 

       to do and rule in the most just way possible, that  5 

       this -- these are Indictments that should be  6 

       dismissed by the Court at this stage.   7 

                THE COURT:  If I understand in part your  8 

       argument, it is that the Defendants believe that the  9 

       best way to deter nuclear war or a nuclear holocaust  10 

       would be to unilaterally disarm all the nuclear  11 

       weaponry here in the United States.  Fair statement?   12 

                MR. QUIGLEY:  I think that's a fair  13 

       statement of their beliefs, yes.   14 

                THE COURT:  Would you agree that there are  15 

       others who believe that the best way to deter nuclear  16 

       war or nuclear holocaust is through a deterrence that  17 

       comes by having lots of nuclear weaponry?   18 

                MR. QUIGLEY:  Absolutely.  Absolutely.   19 

       Plenty of people believe that.   20 

                THE COURT:  Is it your position that it is  21 

       this Court's job to make the decision with regard to  22 

       national defense policy on which of those is the  23 

       proper course of action? 24 

                MR. QUIGLEY:  I think in, in general 25 
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       opinions, the answer is certainly no.  In general  1 

       opinions, it's not the, it's not the job of the Court  2 

       to do national policy.  However, if there are  3 

       national policies which violate U.S. law or  4 

       Constitutional law, or other obligations, then it  5 

       absolutely is the job of the Court, however  6 

       uncomfortable it is for the Court, to stand up and  7 

       say this is not legal and this cannot go forward.  To  8 

       the extent that it's legal, then people can have  9 

       differing opinions on strategy and coming from the  10 

       left, coming from the right, going over the top and  11 

       the like.  That's absolutely correct.  And I, and I  12 

       agree with that because, otherwise, the Court would  13 

       be ruling on everything all of the time.  This is not  14 

       just one other issue.  This is an issue that is going  15 

       to impact hundreds of thousands of people at a  16 

       minimum if even one of these thousands of weapons is  17 

       ever used.  And, so, that that -- For that reason, I  18 

       don't think it's just a political question.  There is  19 

       a legal dimension to the political question.  And I  20 

       would say this to the Court, as well.  The arguments  21 

       when slavery was legal was, look, this, this is up to  22 

       the States.  This is a legislative matter.  This is a  23 

       political matter.  Leave it to the States to decide.   24 

       Some have decided that slavery is bad.  Some have 25 
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       decided it's good.  It's just something that has to  1 

       be decided that way and, and there's no business for  2 

       the Courts.  There's no role for the Courts to play  3 

       and the like.  And the Courts went along with that by  4 

       and large.  And, as you know, even after slavery was  5 

       outlawed, that the idea of segregation and  6 

       resegregation so many of our communities and people  7 

       engaged in -- And the U.S. Supreme Court made one of  8 

       the most embarrassing decisions of all time, the Dred  9 

       Scott decision.  And, so, they said the same sort of  10 

       thing, which is just it's not our job, it's not the  11 

       right time, and it's, it's a political question that  12 

       somebody else should decide.  And, so, I do think  13 

       there are circumstances, limited circumstances under  14 

       which it is the obligation of the Court as one of the  15 

       co-equal branches of Government to check the rights  16 

       and to protect the rights of people when the other  17 

       two branches aren't doing their job.  I know it's not  18 

       something that either -- any branch likes to do, but  19 

       I do think there is a, there is a very important role  20 

       for the Court in this.   21 

                THE COURT:  Is there a limit to the defense  22 

       of necessity or justification in terms of actions  23 

       that can be taken by the Defendants or other people? 24 

                MR. QUIGLEY:  Your Honor, I'm not exactly 25 
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       sure what you mean.   1 

                THE COURT:  Well, in this case, we have  2 

       trespassing.   3 

                MR. QUIGLEY:  Right.   4 

                THE COURT:  What if they decided that the  5 

       better course of action would have been to blow up  6 

       the Visitors Center --  7 

                MR. QUIGLEY:  Okay.   8 

                THE COURT:  -- because that would get more  9 

       notoriety, that would bring it to the greater  10 

       attention of people?   11 

                MR. QUIGLEY:  I see, I see what you're  12 

       saying.   13 

                THE COURT:  Is there any -- Is there a  14 

       limit?  And if so, where would I find that? 15 

                MR. QUIGLEY:  Well, I think that the limit  16 

       is in the jury instructions because the defense of  17 

       necessity has several factors and, and we require  18 

       juries to balance those factors.  And I think that  19 

       the harm that you are to -- that you are trying to  20 

       prevent -- always in necessity, the harm that you're  21 

       trying to prevent has to be outweighed.  And that  22 

       would be a decision for the jury to make whether --  23 

                THE COURT:  Well, if the harm you're trying  24 

       to avoid is nuclear holocaust, certainly the loss of 25 
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       one building would pale in comparison to that.  So,  1 

       would you argue that that is quite appropriate then? 2 

                MR. QUIGLEY:  I, I would argue that that is  3 

       a decision for the jury.   4 

                THE COURT:  Well, but what's your position  5 

       on behalf of the Defendants?   6 

                MR. QUIGLEY:  Well, my position is they  7 

       didn't blow up a building.  So, I'm not really  8 

       prepared to, to justify that.  In terms of the  9 

       trespass, I think obviously that the actions they  10 

       engaged in by trespass, exposing a national  11 

       security --  12 

                THE COURT:  I understand, but the Court has  13 

       to be concerned with that because what you're saying  14 

       is dismiss these charges; ergo, give authorization to  15 

       others to do the same thing because it now would  16 

       become proper, correct, so that others tomorrow could  17 

       break in and deface property?   18 

                MR. QUIGLEY:  I think in certain  19 

       circumstances, yes, that's exactly right.   20 

                THE COURT:  So, what the Court has to be  21 

       concerned with is, is that the limit to what they can  22 

       do.  For example, what if someone said, look,  23 

       hundreds of thousands of people will die, as you have  24 

       argued.  So, if we killed a few people over there who 25 
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       are involved in actually making the weapons, that is  1 

       very fair on a proportionality scale as you have  2 

       argued.  Why would that not be acceptable, too? 3 

                MR. QUIGLEY:  Well, number one, our people  4 

       are -- They would never be involved in that because  5 

       they are --  6 

                THE COURT:  Well, I'm not worried about your  7 

       people. 8 

                MR. QUIGLEY:  Oh, okay.   9 

                THE COURT:  I'm worried about the next  10 

       people. 11 

                MR. QUIGLEY:  Well, here's the -- In terms  12 

       of the argument --  13 

                THE COURT:  But the same argument applies.   14 

       Why would this -- And my question is, why would this  15 

       same argument not apply?  Are there limits to your  16 

       argument?  And if so, where are they? 17 

                MR. QUIGLEY:  Maybe I'll check with my  18 

       co-counsel to see if they can --  19 

                THE COURT:  Okay.   20 

                MR. QUIGLEY:  -- understand the question  21 

       better.   22 

                THE COURT:  All right.   23 

                MR. QUIGLEY:  And I'll, and I'll try to do a  24 

       better job of responding.  I see the necessity part 25 
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       of the analysis that you do more in terms of the  1 

       motion to preclude the defenses rather than the  2 

       motion to dismiss at this point, but perhaps I'm not  3 

       understanding the question clearly.  So, I'll, I'll  4 

       work on that.   5 

                THE COURT:  All right.  Let me ask you one  6 

       other one. 7 

                MR. QUIGLEY:  Sure.   8 

                THE COURT:  I understand one of the factors  9 

       to look at in the necessity or justification is that  10 

       the actions are designed to actually stop the harm. 11 

                MR. QUIGLEY:  Right.   12 

                THE COURT:  How is it I'm supposed to look  13 

       at that in this case, subjectively or objectively?   14 

                MR. QUIGLEY:  Well, I think in this case,  15 

       you have a very, very easy time because the actions  16 

       that they took actually did shut down the nuclear  17 

       processing and manufacturing for about two weeks.   18 

       So, it wasn't really a speculative outcome for them.   19 

       They -- Their goal was to stop all the --  20 

                THE COURT:  Well, let me stop you there.   21 

                MR. QUIGLEY:  Okay.   22 

                THE COURT:  Am I to look at it after the  23 

       fact or at the time of the incident?   24 

                MR. QUIGLEY:  Again, this is -- I think is 25 
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       if you don't give us the motion to dismiss and we  1 

       talk about it, then I think as part of the trial,  2 

       yes, what was the impact of what happened because,  3 

       you know, most opinions about necessity for this  4 

       prong say, look, no matter what you do, you're not  5 

       really impacting.  You could be mailing letters.  You  6 

       could be meeting with Congress, people you should  7 

       be --  8 

                THE COURT:  It's not impacting?  That's not  9 

       the standard, is it?  It's actually stop the harm.   10 

       In other words, the necessity defense grows out of  11 

       a long line of cases where people are put in  12 

       situations where they have to do something out of  13 

       necessity. 14 

                MR. QUIGLEY:  Right.   15 

                THE COURT:  And we justify certain acts  16 

       because the harm that would happen is worse than the  17 

       harms --  18 

                MR. QUIGLEY:  Right.   19 

                THE COURT:  -- that you must bring to bear.   20 

                MR. QUIGLEY:  I agree with that.   21 

                THE COURT:  Okay.  So, I understand how that  22 

       works.  But my question to you is, how does  23 

       trespassing and defacing some walls, how is that  24 

       designed to actually stop the threat of nuclear war?25 
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                MR. QUIGLEY:  Well, I think that if we get  1 

       to a trial, the defense will testify that they did  2 

       that with the full intentions of bringing as much  3 

       international and national legal and human rights  4 

       focus to what is happening at Y-12, and by that,  5 

       contribute to the process of -- as Sister Megan said,  6 

       of stopping this criminal, criminal enterprise that's  7 

       been going on at a profit for seventy years.  You  8 

       don't turn off seventy years with one action, but  9 

       that action is part of the effort to reverse the  10 

       nuclear arms race.   11 

                THE COURT:  So -- And that's where I'm  12 

       having a little trouble with, with the arguments,  13 

       both written and, and oral.  It seems to me that your  14 

       position is that to bring attention to a problem  15 

       justifies criminal action. 16 

                MR. QUIGLEY:  I think that bringing  17 

       attention to a problem justifies your ability to  18 

       explain it to the men and women of the jury, yes.   19 

                THE COURT:  I'm not sure what that means. 20 

                MR. QUIGLEY:  And they will decide that.   21 

                THE COURT:  I'm, I'm not sure what that  22 

       means.  In other words, if someone thought something  23 

       else was a problem, guns were a problem and gun  24 

       control was important because people are being killed 25 
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       as we speak --  1 

                MR. QUIGLEY:  Right.   2 

                THE COURT:  -- would they be justified in  3 

       breaking the law in some manner "to bring attention"  4 

       to that problem? 5 

                MR. QUIGLEY:  I don't know how you would  6 

       formulate the motion to dismiss in that circumstance,  7 

       but I know how it would formulate the necessity  8 

       defense and the ability to talk it over with the  9 

       jury.  And that's -- So, that's where -- And I'm a  10 

       little confused by the line of questioning.  And I  11 

       apologize if I'm not as sharp as I should be here.   12 

       But I think when you talk about that, that balancing  13 

       thing, where is the balance, that that's the decision  14 

       of the trier of fact.  And that we -- We have a  15 

       history of letting the jury decide, letting the truth  16 

       come in for the jury to be able to make that  17 

       decision.  And we have faith that they will make the  18 

       right decision and they will recognize when something  19 

       is out of proportion and when something's not.  And  20 

       if the jury hears all this and they make a decision  21 

       that these people are guilty despite this, then  22 

       that's what the process gives them.  At this point, I  23 

       think in terms of the motion to preclude, the  24 

       Government is saying you can't even talk about that 25 
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       with the jury, you can't even explain the parts of  1 

       why you're doing it.   2 

                THE COURT:  Well, I'm, I'm sticking with  3 

       your motion to dismiss. 4 

                MR. QUIGLEY:  Okay.  Okay.   5 

                THE COURT:  What if the Defendants genuinely  6 

       thought that causing damage to other structures would  7 

       "raise awareness" of the illegality of nuclear  8 

       weapons, would your same argument hold? 9 

                MR. QUIGLEY:  You're talking about in the  10 

       motion to dismiss?   11 

                THE COURT:  Yeah. 12 

                MR. QUIGLEY:  I don't really know, Your  13 

       Honor.   14 

                THE COURT:  I mean, what if they decide it's  15 

       this Courthouse?  Does it have to be limited to  16 

       on-site?   17 

                MR. QUIGLEY:  No, I wouldn't think so.   18 

                THE COURT:  There's no case that remotely  19 

       says that. 20 

                MR. QUIGLEY:  Right.   21 

                THE COURT:  What if they decided it was my  22 

       house?   23 

                MR. QUIGLEY:  Well, again, I, I don't think  24 

       I'd win a motion to dismiss on that, Judge.  25 
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                THE COURT:  Well, why not?  What's the  1 

       difference?   2 

                MR. QUIGLEY:  Well, I think your house --  3 

                THE COURT:  Location can't -- Geographic --  4 

       Geography can't be the deciminating factor.   5 

                MR. QUIGLEY:  No, but I think the locus is,  6 

       is part of that factor.  That if, if I go to your  7 

       house to deface your house because of a problem I  8 

       have with traffic fatalities or gun control or  9 

       nuclear weapons, that that is -- It's a ridiculous  10 

       approach.   11 

                THE COURT:  But if -- And, and we're dealing  12 

       with the factor of actually avoiding the harm.  If  13 

       someone were to go in a small town ordinarily --  14 

       let's say Oak Ridge -- and do something --  15 

                MR. QUIGLEY:  I didn't hear what you said.   16 

                THE COURT:  If something were to happen in  17 

       Oak Ridge --  18 

                MR. QUIGLEY:  Oak Ridge.   19 

                THE COURT:  -- that might not get all the  20 

       attention that they would think that this problem is  21 

       entitled to.  But doing something bigger would.  So,  22 

       would your argument then be even stronger that, say,  23 

       blowing up a Courthouse to bring attention to the  24 

       nuclear proliferation problem would not only be 25 
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       appropriate and legal and justified, but almost  1 

       mandated?   2 

                MR. QUIGLEY:  Would it -- And your question  3 

       is, would I support that?   4 

                THE COURT:  Yes, would you support that.   5 

                MR. QUIGLEY:  The answer is no.   6 

                THE COURT:  Why not?  What's the difference  7 

       in that legally and this?   8 

                MR. QUIGLEY:  Well, I think that's the  9 

       difference that you and I have spent our whole lives  10 

       working on is the reasonableness of the action given  11 

       the consequences to others and to the issue itself.   12 

       Is there always a bright red line that says this is  13 

       reasonable and that is not reasonable, I don't think  14 

       that there is.   15 

                THE COURT:  And I've asked you, what -- how  16 

       do I determine the reasonableness.  Is it a  17 

       proportionality analysis?  How does one determine the  18 

       reasonableness? 19 

                MR. QUIGLEY:  At the motion to dismiss?   20 

                THE COURT:  Right. 21 

                MR. QUIGLEY:  The proportionality and those  22 

       things I think go to whether it goes before the jury  23 

       again.  So, I'm, I'm trying to stay away from that  24 

       part of it.  In terms of the motion to dismiss, I 25 
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       think your, your only thing before you is whether  1 

       nuclear weapons, the use, production, and possession  2 

       of them, are legal or not.  And because if they are  3 

       illegal, then, then I think that the motion to  4 

       dismiss is appropriate.  If you find that that is not  5 

       a question that you're prepared to argue -- that  6 

       you're prepared to decide or that you decide in a way  7 

       that's contrary to my clients, then we move on to the  8 

       question of the trial.  I don't think at the motion  9 

       to dismiss, you have to weigh the actions they took  10 

       against the consequences that they might have done,  11 

       plus the potential arguments of other people.  And,  12 

       so --  13 

                THE COURT:  Then I can't apply your  14 

       necessity and justification argument to the motion to  15 

       dismiss.   16 

                MR. QUIGLEY:  That's correct.  I'm not  17 

       asking you to do that.   18 

                THE COURT:  Okay.   19 

                MR. QUIGLEY:  The necessity and  20 

       justification are in response to the Government's  21 

       motion to preclude.  And I'm sorry if I wasn't clear  22 

       on that.   23 

                THE COURT:  Okay. 24 

                MR. QUIGLEY:  We would only get to those if 25 
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       you deny the motion to dismiss.   1 

                THE COURT:  Just one second.   2 

       (A discussion was held off the record between the  3 

       Court and his Clerk.) 4 

                THE COURT:  All right.  Yeah, here's where I  5 

       was -- I was trying to figure out where I was  6 

       looking --  7 

                MR. QUIGLEY:  Okay.   8 

                THE COURT:  -- earlier. 9 

                MR. QUIGLEY:  Yeah, I --  10 

                THE COURT:  There's a lot of paperwork. 11 

                MR. QUIGLEY:  Absolutely.   12 

                THE COURT:  And what I was looking at was on  13 

       page sixteen of your brief on the motion to dismiss.   14 

                MR. QUIGLEY:  The first motion?   15 

                THE COURT:  Yes.   16 

                MR. QUIGLEY:  Okay.   17 

                THE COURT:  And it's Document 49.  And it's  18 

       the second sentence where it says, "So, the actions"  19 

       -- After you've argued about the illegality --  20 

                MR. QUIGLEY:  Right.   21 

                THE COURT:  The motion to dismiss can't be  22 

       based simply on an illegality; there has to be a  23 

       "so".  And the "so" is, "So, the actions taken by  24 

       Defendants to nonviolently expose and symbolically 25 
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       disarm weapons of mass destruction were legal,  1 

       reasonable, and justified."  So, I'm not sure.  I  2 

       heard you earlier say that, really, justification,  3 

       legality, and reasonableness are not to be  4 

       considered. 5 

                MR. QUIGLEY:  Oh, well, I talked in terms of  6 

       the factors of necessity, that it's not before us in  7 

       the motion to dismiss.  So, I apologize if I didn't  8 

       understand the question.   9 

                THE COURT:  So, do I have to determine if it  10 

       was justified?   11 

                MR. QUIGLEY:  No, you do not have to.   12 

                THE COURT:  Do I have to determine if it was  13 

       reasonable?   14 

                MR. QUIGLEY:  No, you do not have to.   15 

                THE COURT:  Do I have to determine if it was  16 

       legal?   17 

                MR. QUIGLEY:  Yes, you do.  That you do have  18 

       to decide at the motion to dismiss stage.   19 

                THE COURT:  Do you contend that what they  20 

       did was legal?   21 

                MR. QUIGLEY:  I do --  22 

                THE COURT:  Okay.   23 

                MR. QUIGLEY:  -- because, as the footnote  24 

       says, referencing Professor Boyle -- 25 
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                THE COURT:  So, it's different than all the  1 

       civil rights matters where the people there stood up  2 

       and said, what we're doing we acknowledge is illegal,  3 

       it violates the laws, it's the laws that are  4 

       immoral --  5 

                MR. QUIGLEY:  Right.   6 

                THE COURT:  -- and wrong --  7 

                MR. QUIGLEY:  Right.   8 

                THE COURT:  -- but we agree that what we're  9 

       doing is illegal.  You're not arguing that.  You're  10 

       not saying we are standing for a higher moral  11 

       standard and violating these laws; you're saying what  12 

       we are doing is perfectly legal?   13 

                MR. QUIGLEY:  What we are saying is that  14 

       they did -- as they said, they did go on to the base,  15 

       which some people would characterize as trespass, the  16 

       same as people who sat in at lunch counters could be  17 

       said to be engaging in trespass, but they did it for  18 

       the reason that the action should not be illegal.   19 

       And, so, they were at the motion to dismiss phase  20 

       saying that the action itself, even though you can  21 

       make the argument that it's illegal, it is not  22 

       illegal under the circumstances where as the first  23 

       quote in our whole brief says, the survival of  24 

       humanity is at stake.  25 
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                THE COURT:  I'm sorry.  That's lost on me.   1 

       It's, it's either legal or it's illegal.   2 

                MR. QUIGLEY:  Well, I, I think I've spent  3 

       most of my life and I'm sure you've spent most of  4 

       your life with that question, whether activities were  5 

       legal or illegal.  And our position at this point at  6 

       the motion to dismiss is because the nuclear weapons  7 

       are illegal, then the actions to damage property that  8 

       is protecting illegal weapons -- the same as the  9 

       actions if someone had tried to cut through the fence  10 

       at the pesticide factory where they were doing in  11 

       Germany to try and bring attention or stop the  12 

       production of that that was used on people, that that  13 

       would -- There's an argument that it's legal, but  14 

       it's clearly not illegal.  It's clearly justified.   15 

       And it's clearly part of what, what we should stand  16 

       for.   17 

                THE COURT:  All right.  I acknowledge having  18 

       a little bit of a disconnect --  19 

                MR. QUIGLEY:  I understand.   20 

                THE COURT:  -- just candidly because as, as  21 

       a child of the '60's, I, I fully understand those  22 

       positions.  But I understand them completely  23 

       different.  That it was quite high and moral to  24 

       violate the law when the law was wrong -- 25 
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                MR. QUIGLEY:  Right.   1 

                THE COURT:  -- in our opinion.   2 

                MR. QUIGLEY:  Right.   3 

                THE COURT:  And to take the consequences for  4 

       that.  It wasn't to say, oh, no, what we actually did  5 

       was right and you can't punish us --  6 

                MR. QUIGLEY:  Your Honor --  7 

                THE COURT:  -- you know.  But the argument  8 

       that it's legal is a little bit lost on me.  And I  9 

       guess if people who disagree with you or felt that  10 

       your arguments in this case allowing that other  11 

       people could come on to Oak Ridge and do the same or  12 

       even greater damage to the nuclear facilities -- If  13 

       someone thought that was a greater risk of harm to  14 

       people in the Anderson County area, then they would  15 

       probably under your same argument be justified in  16 

       coming to your house and doing damage to it.  They  17 

       could make the exact same argument that you have made  18 

       here today and stand in front of me and say, I was  19 

       justified because I really believed that what he was  20 

       arguing caused the potential for great harm to all of  21 

       us.  That the next people would come on there and do  22 

       something that would cause a problem with the  23 

       reactor, cause a problem with the bombs, and, so, we  24 

       had to do something to symbolically or objectively 25 
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       stop that and this is what we did. 1 

                MR. QUIGLEY:  Correct.   2 

                THE COURT:  And I would hardly think that  3 

       you would sit there and say that's okay. 4 

                MR. QUIGLEY:  Well, the -- I'm going to say  5 

       something about that --  6 

                THE COURT:  Or that you would --  7 

                MR. QUIGLEY:  -- at the second part --  8 

                THE COURT:  -- say or argue, yeah, they were  9 

       perfectly legal to do that. 10 

                MR. QUIGLEY:  I think -- Again, I think  11 

       we are -- At least, I think the Court is mixing up  12 

       the two arguments.  And that's why I'm having a hard  13 

       time following you.   14 

                THE COURT:  Well, your argument as I thought  15 

       coming in was that what they're doing is illegal;  16 

       ergo, we can do another illegal act and be justified  17 

       in trying to stop their illegal act.   18 

                MR. QUIGLEY:  I think that's correct.   19 

                THE COURT:  That's why I asked you --  20 

                MR. QUIGLEY:  That's correct.   21 

                THE COURT:  -- specifically about whether I  22 

       had to determine the legality.  And you said,  23 

       absolutely, their acts were legal.  So, now you're  24 

       saying they're doing an illegal act and what we did 25 
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       was perfectly legal, which is a totally different  1 

       argument.   2 

                MR. QUIGLEY:  Well, then -- And I'm not  3 

       doing my job, Judge, because the -- For example, the  4 

       same thing with the sit-ins, the lunch counter  5 

       sit-ins.  People risked the risk.  They risked the  6 

       chance of being wrongfully convicted for something --  7 

                THE COURT:  Did you --  8 

                MR. QUIGLEY:  -- at the time -- Let me -- If  9 

       I could just finish this one point.   10 

                THE COURT:  All right.   11 

                MR. QUIGLEY:  At the time, there were two  12 

       thousand convictions that were on appeal to the U.S.  13 

       Supreme Court when the U.S. Supreme Court said, no,  14 

       that is not illegal; that is legal.  So, people took  15 

       the action which they felt was legal.  They were  16 

       wrongfully convicted.   17 

                THE COURT:  Uh-huh. 18 

                MR. QUIGLEY:  They took the consequences and  19 

       they went ahead and challenged it.  And that's what  20 

       these individuals are doing in the second part of  21 

       what we're going to talk about in terms of getting  22 

       that material -- the truth about what's going on out  23 

       there before the jury.  Now, whether their action is  24 

       legal, was the action of sitting in at a lunch 25 
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       counter legal?  It was illegal in the eyes of the  1 

       local authorities who arrested them and convicted  2 

       them.  It was later found that, actually, no, it  3 

       wasn't illegal; it was legal because the actions that  4 

       they were taking were protected.  Those actions were  5 

       for a greater good.  Those actions may have upset  6 

       some individuals who had private businesses and  7 

       thought it was no business of anybody to tell them  8 

       what to do.  And, so, I see these individuals in  9 

       exactly the same place.  And if I'm not doing a good  10 

       enough job showing that to the Court, I apologize.   11 

                THE COURT:  All right.  Well, we could  12 

       debate that philosophically for a long time.  I think  13 

       it's kind of interesting.  I think the argument was  14 

       that the law was wrong.  It's not that the shop  15 

       owners following the law were so wrong; it was the  16 

       law that was wrong.  And then the law was determined  17 

       to be wrong and those laws were overthrown.  The  18 

       interesting thing for both your side and for the  19 

       Government that often seems to get lost it seems to  20 

       me is it was never the protests that changed  21 

       anything; it was always the prosecution of the  22 

       protesters.   23 

                MR. QUIGLEY:  I think that was a part of it.   24 

       I would disagree that the protests didn't change 25 
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       anything.  I think they actually changed quite a bit,  1 

       but --  2 

                THE COURT:  Here's why.   3 

                MR. QUIGLEY:  -- the prosecution --  4 

                THE COURT:  If everybody just turned around  5 

       and said okay, nothing would have ever changed.   6 

                MR. QUIGLEY:  If they said okay, then we  7 

       would have been integrated.   8 

                THE COURT:  We can, we can agree to  9 

       disagree.   10 

                MR. QUIGLEY:  Right, we'll agree to  11 

       disagree.   12 

                THE COURT:  I can, I can tell you that if  13 

       the bus driver let Rosa Parks sit there, there  14 

       wouldn't have been a Montgomery bus strike, there  15 

       wouldn't have been anything else.  By virtue of the  16 

       fact that she was prosecuted, all things changed. 17 

                MR. QUIGLEY:  I agree with that.  And I  18 

       agree that that applies in this case, as well.   19 

                THE COURT:  So, I can cite you chapter and  20 

       verse a hundred examples of the same thing.  So --  21 

                MR. QUIGLEY:  So, we'll agree to disagree on  22 

       that point.   23 

                THE COURT:  Excellent.  All right.  Anything  24 

       further on your motion to dismiss?  25 
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                MR. QUIGLEY:  No, Your Honor.   1 

                THE COURT:  All right.   2 

                MR. QUIGLEY:  Thank you.   3 

                THE COURT:  Thank you.  Mr. Lloyd, I believe  4 

       in his reckoning, you were next up. 5 

                MR. LLOYD:  If Your Honor please, all I have  6 

       to say concerns the response of the Defendants to the  7 

       Government's Motion to Preclude Defendants From  8 

       Introducing Evidence.   9 

                THE COURT:  All right.  Well, I'll, I'll  10 

       wait until Mr. Theodore or Ms. Kirby make that  11 

       argument.   12 

                MR. LLOYD:  Thank you, Your Honor.   13 

                THE COURT:  All right.  Mr. Irwin, anything  14 

       further on the motion to dismiss?   15 

                MR. IRWIN:  No, Your Honor.   16 

                THE COURT:  All right.  Mr. Obed?   17 

                MR. BOERTJE-OBED:  Just a couple of points.   18 

                THE COURT:  Yes, sir.  Will you speak up?   19 

       Is there a microphone over there?   20 

                MR BOERTJE-OBED:  Yes.   21 

                MR. HUTSON:  Yes, there is a microphone.   22 

                THE COURT:  Thank you very much.  Go  23 

       ahead.   24 

                MR. BOERTJE-OBED:  One is addressing the 25 
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       question, are the possession -- is the possession of  1 

       nuclear weapons illegal.  And it's my understanding  2 

       from studying international law, specifically the  3 

       Nuremberg Principles, the planning and preparation  4 

       for a war crime is a crime.  So, when you build a  5 

       nuclear weapon, you are planning and preparing to  6 

       commit mass murder.  You are giving your assent to  7 

       the killing of civilians.   8 

                THE COURT:  What if you never plan to use  9 

       them?   10 

                MR. BOERTJE-OBED:  That is not the policy of  11 

       the United States.  We have plans to use them.   12 

                THE COURT:  And where do they plan to use  13 

       them?   14 

                MR. BOERTJE-OBED:  Oh, many places.   15 

                THE COURT:  Since you know those plans, I'd  16 

       be curious to know. 17 

                MR. BOERTJE-OBED:  I have been in the  18 

       military and I know they have contingency plans to  19 

       use nuclear weapons.   20 

                THE COURT:  Well, where do they plan to use  21 

       them imminently?   22 

                MR. BOERTJE-OBED:  Well, one, one place is  23 

       Iran.   24 

                THE COURT:  All right.  25 
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                MR. BOERTJE-OBED:  They have contingency  1 

       plans to bomb Iran with nuclear weapons, I assure  2 

       you.   3 

                THE COURT:  Okay.   4 

                MR. BOERTJE-OBED:  And that is a war crime.   5 

       The planning of a war crime is a crime.   6 

                THE COURT:  Okay.  And where is that  7 

       located?   8 

                MR. BOERTJE-OBED:  Where are those plans?   9 

                THE COURT:  No, no, no.  Where is the law  10 

       that says planning and preparation --  11 

                MR. BOERTJE-OBED:  I believe it's Article VI  12 

       of the Nuremberg Principles.   13 

                THE COURT:  Okay.  All right.   14 

                MR. OBED:  That was --  15 

                THE COURT:  Go ahead.   16 

                MR. BOERTJE-OBED:  That was one point.   17 

                THE COURT:  Uh-huh.   18 

                MR. BOERTJE-OBED:  Then the other thing was,  19 

       what are the limits of our actions you were asking --  20 

                THE COURT:  Yes.   21 

                MR. BOERTJE-OBED:  -- Mr. Quigley.   22 

                THE COURT:  Yes.   23 

                MR. BOERTJE-OBED:  I would say the three of  24 

       us planned and we agreed the limit is our actions -- 25 
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                THE COURT:  Well, don't, don't tell me any  1 

       facts about your case.   2 

                MR. BOERTJE-OBED:  Okay.   3 

                THE COURT:  Anything you say, remember,  4 

       could come back and be used against you.  Just give  5 

       me a legal argument. 6 

                MR. BOERTJE-OBED:  Okay.  I would say that  7 

       the limit to what we were doing --  8 

       (A discussion between Mr. Boertje-Obed and his elbow  9 

       counsel was held off the record.) 10 

                MR. BOERTJE-OBED:  Okay.  Hypothetically  11 

       speaking --  12 

                THE COURT:  There we go. 13 

                MR. BOERTJE-OBED:  -- the limit would be an  14 

       action has to be nonviolent.  The means have to be  15 

       nonviolent because our end is nonviolent.   16 

                THE COURT:  Okay.  And what does nonviolent  17 

       mean to you?   18 

                MR. BOERTJE-OBED:  That we cause no harm to  19 

       an individual.   20 

                THE COURT:  Okay.  Property is okay?   21 

                MR. BOERTJE-OBED:  And, also, we believe  22 

       hypothetically the disarmament to the property should  23 

       be limited and symbolic.  If one goes in with a  24 

       hammer, the idea is to hammer for a limited amount of 25 
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       time, not a maximum amount of time.   1 

                THE COURT:  Okay.  And I, I appreciate that  2 

       hypothetically that could be somebody's belief that  3 

       shared those same ideas.  My question is legally, is  4 

       there legally something that says the limit is it has  5 

       to be nonviolent and that the harm must be limited  6 

       and symbolic because I -- What I'm worried about is  7 

       whether somebody -- say the next somebody might say  8 

       we agree and we don't think that it's so limited.  We  9 

       think that, you know, some destruction to the  10 

       building would be appropriate as long as it's not  11 

       complete.  Then the next people say we agree to make  12 

       the same legal arguments and we think that more  13 

       destruction is appropriate.  How -- What -- Where,  14 

       where is the line, I guess?  And why do you arrive at  15 

       the nonviolent line legally as opposed to your own  16 

       moral convictions because with all due respect, I  17 

       can't invoke those as my law?   18 

                MR. HUTSON:  Just one moment, Your Honor.   19 

                THE COURT:  Yes. 20 

       (A discussion between Mr. Boertje-Obed and his elbow  21 

       counsel was held off the record.) 22 

                MR. HUTSON:  Your Honor, in terms of that  23 

       issue, Mr. Boertje-Obed would like to move on to his  24 

       next point if he could, please.  25 
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                THE COURT:  Okay.  Go ahead, Mr. Obed. 1 

                MR. BOERTJE-OBED:  Okay.  I think this is my  2 

       last point.   3 

                THE COURT:  Okay. 4 

                MR. BOERTJE-OBED:  You were asking what  5 

       about could somebody interpret what -- hypothetically  6 

       see what happened at Oak Ridge and then go to a house  7 

       of someone --  8 

                THE COURT:  Right. 9 

                MR. BOERTJE-OBED:  -- based on what they  10 

       learned from us or, you know, from the incident.   11 

                THE COURT:  Well, not from what they learned  12 

       from you, but if, if what you did was deemed by me to  13 

       be legal. 14 

                MR. BOERTJE-OBED:  Okay.   15 

                THE COURT:  Okay.  Go ahead. 16 

                MR. BOERTJE-OBED:  My point is that the  17 

       presence of harm is the key element.  If there -- We  18 

       believe ongoing harm is happening at Oak Ridge.  And,  19 

       so, legally, that's why we had a right to go there to  20 

       stop the ongoing harm.  And if there was a house --  21 

                THE COURT:  Uh-huh.   22 

                MR. BOERTJE-OBED:  -- in which there was  23 

       ongoing harm, say the house of a mass murderer, and  24 

       it was ongoing, then a person would have a right to 25 
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       enter and symbolically hammer perhaps on some  1 

       machinery that was being used for ongoing murder.   2 

                THE COURT:  Okay. 3 

                MR. BOERTJE-OBED:  That's all I have.   4 

                THE COURT:  But I take it the logical  5 

       extension of that argument is, given that buildings  6 

       don't do anything and the people do, the actual harm  7 

       would come from the person or persons who are  8 

       actually doing something.  So, under a logical  9 

       extension of your argument, going to their home would  10 

       be appropriate.   11 

       (A discussion between Mr. Boertje-Obed and his elbow  12 

       counsel was held off the record.) 13 

                MR. HUTSON:  Your Honor, that's all he has  14 

       at this time.  Thank you.   15 

                THE COURT:  Okay.  I didn't give you a  16 

       chance to respond, Mr. Theodore.  Now would be the  17 

       time.   18 

                MR. THEODORE:  Thank you, Your Honor.   19 

                THE COURT:  We're still on their motion to  20 

       dismiss, not your motion to preclude.   21 

                MR. THEODORE:  Okay.   22 

                THE COURT:  Though they, though they  23 

       dovetail a lot --  24 

                MR. THEODORE:  They do.  25 
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                THE COURT:  -- I understand.   1 

                MR. THEODORE:  There's a lot of overlap.   2 

                THE COURT:  Trying to --  3 

                MR. THEODORE:  And at the onset, I would  4 

       just like to mention that, you know, the Sixth  5 

       Circuit has held that expert testimony as to what  6 

       constitutes a violation of the law is improper,  7 

       Pollack versus Northwest Airlines.  In this case, the  8 

       defense, they haven't even tried to produce expert  9 

       testimony.  They've just submitted some affidavits.   10 

       Obviously, we don't have the ability to cross examine  11 

       those witnesses.  And, Your Honor, we would submit  12 

       that that's hearsay and should be given very little  13 

       weight in this case.   14 

                THE COURT:  Okay. 15 

                MR. THEODORE:  Your Honor, with respect to  16 

       the motion to dismiss, the Defendants contend that  17 

       nuclear weapons are unlawful and criminal under  18 

       United States law.  All right.   19 

                THE COURT:  Unlawful?   20 

                MR. THEODORE:  I'm sorry?   21 

                THE COURT:  You said unlawful?   22 

                MR. THEODORE:  Unlawful, yes.   23 

                THE COURT:  Okay. 24 

                MR. THEODORE:  And then they say the threat 25 
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       of use and the use of them constitutes a war crime.   1 

       And then they cite 18 United States Code Section  2 

       2441, the war crimes statute.  And they contend it's  3 

       a war crime under that particular statute.  But to  4 

       get there, Your Honor, they have to then try to  5 

       incorporate essentially international law or special  6 

       conventions.  In fact, that's what they indicate in  7 

       the brief.  They mention the Hague Convention.   8 

                THE COURT:  Uh-huh. 9 

                MR. THEODORE:  And they say because of the  10 

       Hague Convention, somehow, you know, nuclear weapons,  11 

       the use of nuclear weapons, the threat of use is  12 

       unlawful, and, therefore, it's for the -- for the  13 

       Y-12 operations for them apparently to be just  14 

       producing them -- possessing them, that would still  15 

       be a war crime.  And I just want to refer the Court  16 

       back to the case of United States versus Mellen.  And  17 

       in that case, this Court addressed specifically the  18 

       Hague Convention.  And in that case, as the Court was  19 

       looking at the International Court of Justice's  20 

       Advisory Opinion and their analysis of these various  21 

       treaties, this Court said that -- Paragraph 56  22 

       discusses the Hague Convention, which was cited by  23 

       the Defendants, and the International Court found  24 

       that it does not specifically prohibit even the use 25 
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       of nuclear weapons.  And that's what this Court found  1 

       then.  We believe the Court was correct in its  2 

       analysis then and we don't believe anything has  3 

       changed in that regard.   4 

                THE COURT:  Well, the question for you is,  5 

       is it your argument that international law, including  6 

       the Hague Convention and other matters, don't apply  7 

       at all or that they do apply, but they just don't say  8 

       what the Defendants say they say? 9 

                MR. THEODORE:  Both.   10 

                THE COURT:  Can't have it both.   11 

                MR. THEODORE:  Well, we don't think that  12 

       they apply, certainly.  It doesn't -- It's not a --  13 

                THE COURT:  So, if the United States enters  14 

       into a convention or a treaty, it doesn't really mean  15 

       what it says?   16 

                MR. THEODORE:  No, it doesn't trump other,  17 

       other Federal law.  There, there is many cases --  18 

                THE COURT:  Really? 19 

                MR. THEODORE:  That's right, Your Honor.   20 

                THE COURT:  Okay. 21 

                MR. THEODORE:  Congress is not bound by  22 

       international law.  And that would just be an  23 

       extension of international law, Your Honor.  They  24 

       have violated some completely independent Federal 25 
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       law.  Even if there is a violation of international  1 

       law, even if Oak -- the Y-12 operations at Oak Ridge  2 

       were in violation of international law, which we  3 

       submit that they're not, we believe that's not  4 

       relevant.   5 

                THE COURT:  So, Congress is not bound by  6 

       treaties?   7 

                MR. THEODORE:  That's right.  They're not  8 

       trumped by it.  They're not trumped.  And when the  9 

       Defendants violate a wholly independent Federal law,  10 

       criminal statutes, they are not -- that is not  11 

       trumped by international law.  And, and this isn't  12 

       something unique.  Many, many cases addressing this  13 

       exact same issue have found that.   14 

                THE COURT:  So, if we signed a treaty where  15 

       we agreed not to produce any biological weapons,  16 

       Congress tomorrow could say, that doesn't mean  17 

       anything, we're going to pass a law saying that's  18 

       totally proper, and nobody could enforce it?   19 

                MR. THEODORE:  Your Honor, I would agree  20 

       with that.   21 

                THE COURT:  Okay. 22 

                MR. THEODORE:  And --  23 

                THE COURT:  So, what's the point of  24 

       treaties?  25 
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                MR. THEODORE:  Well, obviously, they do have  1 

       some effect.   2 

                THE COURT:  With what?   3 

                MR. THEODORE:  Well, in a political respect,  4 

       but it's not a defense.   5 

                THE COURT:  Well, I'm not asking you whether  6 

       it's a defense.  I'm just curious about this argument  7 

       that treaties have no effect. 8 

                MR. THEODORE:  I said they have no effect on  9 

       the Defendants' criminal case.  I'm not saying they  10 

       don't have any effect in the political world.   11 

                THE COURT:  Well, do they have any effect on  12 

       Congress? 13 

                MR. THEODORE:  Not to the extent that it  14 

       basically trumps or, or overrules their criminal  15 

       statutes.   16 

                THE COURT:  And they don't have any effect  17 

       on the judiciary because I'm not to apply them,  18 

       right? 19 

                MR. THEODORE:  Your Honor, we would agree  20 

       that -- That would be a political question.  When  21 

       Courts have been asked to try to balance the  22 

       representative branches of Government, the  23 

       Legislative and Executive branches of the Government,  24 

       their responsibilities under domestic and 25 
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       international law, the Courts have found that this is  1 

       essentially a nonjudiciable, political question.  And  2 

       the Courts have not -- generally have not delved into  3 

       that.   4 

                THE COURT:  Okay. 5 

                MR. THEODORE:  Your Honor -- And, again, we  6 

       do cite Mellen.  We think there was an exhaustive  7 

       analysis in that case where when the Court looked at  8 

       the International Court of Justice's Advisory  9 

       Opinion, the foremost authority on international law  10 

       according to the Defendants, it was found that there  11 

       was nothing in there that basically says that  12 

       certainly the possession and manufacture of nuclear  13 

       weapons is unlawful.  Your Honor, it's interesting,  14 

       though, because we would contend again, even if there  15 

       was a violation of international law, that it's not  16 

       relevant.  And essentially what the Defendants do,  17 

       they, they have to because -- They have to somehow  18 

       say, well, they were somehow obligated, even  19 

       though they were -- there was a violation of law  20 

       which they assert, that they then had to do something  21 

       about it.  And they cite the Nuremberg Principles for  22 

       that.  And we would say that that is a misapplication  23 

       of Nuremberg Principles, as this Court has found   24 

       previously, too, in a similar situation in United 25 
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       States versus Mellen.  Nuremberg Principles apply to  1 

       crimes with -- commencing with domestic law that  2 

       requires individuals to engage in acts that could  3 

       violate international, international law principles.   4 

       Essentially, people are given a privilege to not  5 

       abide by those.  It's not something that applies to  6 

       crimes of omission.  To take their argument to the  7 

       logical extension -- They're saying, well, they had a  8 

       duty to act, they had a duty to stop these -- this  9 

       illegal activity, these atrocities at Y-12.  To take  10 

       that to its logical extension, if they had a duty,  11 

       then basically every other citizen in the United  12 

       States and certainly in this area has a duty  13 

       likewise.  And they're -- They say if they didn't  14 

       act, that they are somehow complicit in this  15 

       illegality.  Well, then, therefore, all the people  16 

       here who have not acted, not break in to Y-12 to stop  17 

       the illegal operations there, then they're, they're  18 

       guilty of -- they're complicit in war crimes, I  19 

       guess, which is an absolute -- would be a ludicrous  20 

       argument.  But that's the extension of their  21 

       argument.  That's where it leads.   22 

                Your Honor, I know the Court did get into  23 

       taking about the necessity defense.  And, obviously,  24 

       that was part of our motion to preclude as far as 25 
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       precluding evidence concerning the necessity defense.   1 

       And I think the issue is some -- became somewhat  2 

       blended there in the last argument.  I don't know if  3 

       the Court wants me to address it.   4 

                THE COURT:  If it's okay with everybody  5 

       else, why don't we just go ahead and bleed over into  6 

       your motion --  7 

                MR. THEODORE:  Okay.   8 

                THE COURT:  -- and you can raise those  9 

       various matters and then I'll let them respond.  It  10 

       seems like that's primarily where their focus is  11 

       today in response, anyway.  So, why don't you go  12 

       ahead and just do that?   13 

                MR. THEODORE:  Very well, Your Honor.   14 

                THE COURT:  And this is your Document 45,  15 

       right, Motion to Preclude The Defendants From  16 

       Introducing Certain Evidence?   17 

                MR. THEODORE:  That's correct, Your Honor.   18 

                THE COURT:  Okay.   19 

                MR. THEODORE:  Your Honor, the Courts that  20 

       have addressed this, have addressed the application  21 

       or the attempted application of the necessity defense  22 

       with regard to nuclear protesters, the Courts have  23 

       uniformly rejected that, just like they have rejected  24 

       international law being injected as a defense in 25 
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       those types of crimes when nuclear protesters are  1 

       charged with trespassing or destroying Government  2 

       property on that basis.  And we cite many cases in  3 

       our brief.  Of course, this Court in, in Mellen also  4 

       found that the necessity defense was, was not  5 

       available for the Defendants there.  And the Court as  6 

       a matter of law can rule that they can be precluded  7 

       from raising such a defense if it's clear that they  8 

       cannot meet the elements of that.  And we would  9 

       submit that under the standard in the Sixth Circuit,  10 

       the Newcomb case, which refers to it as a  11 

       justification defense, but that's -- Justification --  12 

       Or I'm sorry.  Necessity does fall under  13 

       justification type defenses.  The Court sets forth  14 

       five factors.  And we would submit that the  15 

       Defendants in this case can clearly not establish  16 

       three of those five factors.  And, again, Courts --  17 

       universally Courts around the country have  18 

       categorically rejected the defense in many cases.   19 

       And in some cases when they've actually said, well,  20 

       we're not going to categorically reject it, we're  21 

       going to apply the factors, the Courts have still  22 

       said it doesn't fit, it doesn't apply.   23 

                THE COURT:  All right.  Which of the three  24 

       factors do you contend that they cannot establish?  25 
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                MR. THEODORE:  Well, the first one would  1 

       be -- Well, the three would be the imminence of harm,  2 

       that there was no legal alternative to their conduct,  3 

       and that they reasonably expected to avert the harm  4 

       by their conduct.   5 

                And, Your Honor, with regard to the -- We  6 

       believe clearly that harm is not imminent here.  The  7 

       danger must not be something that's speculative or  8 

       distant or abstract.  It's something that has to be  9 

       so pressing that immediate action is necessary for  10 

       it.  And it has to be a personal harm.  It can't be  11 

       just a generalized harm to everybody.  It has to be a  12 

       personal harm directed to the person who wants to  13 

       avail themselves of the necessity defense.  And in  14 

       United States versus May, a case we cited, Ninth  15 

       Circuit, they found that the defendants failed to  16 

       meet the imminent harm prong of the necessity defense  17 

       because they could claim no harm to themselves any  18 

       different than harm to people generally -- threatened  19 

       harm to people generally from the Government's   20 

       Trident Missile System.  And that -- And they said  21 

       that the necessity defense was not available.   22 

       Therefore, the harm to them was no greater than any  23 

       potential harm to every other citizen.  It wasn't a  24 

       specific personal harm to them.  So, Your Honor, in 25 
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       this case --  1 

                THE COURT:  Is it a personal harm or a  2 

       specific harm?  And the reason I ask that is if you  3 

       came to the defense of someone else, if someone else  4 

       was about to be killed, would you not be entitled to  5 

       break the law to save their life?   6 

                MR. THEODORE:  Yeah, that would be a  7 

       different justification defense.  That would be  8 

       defense of others, I believe, Your Honor.  It  9 

       wouldn't be a necessity defense.  It would fall under  10 

       like self-defense and others, defense of others.  So,  11 

       that would be the type of defense I think would apply  12 

       there.   13 

                THE COURT:  Okay.   14 

                MR. THEODORE:  The second factor, Your  15 

       Honor, we don't believe there's clearly imminent  16 

       harm.  That everything they've talked about, again,  17 

       it's not something that, it's not something that  18 

       is -- It's a very generalized, it's a very  19 

       generalized harm they're talking about and it's not  20 

       personal.  So, we don't believe they can make that  21 

       harm.   22 

                As far as no legal alternatives -- And this  23 

       is why that just seems so -- I mean, I think that  24 

       they fail on all of these prongs very clearly.  But 25 
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       this is one, it's just so obvious that there are  1 

       other methods of accomplishing their result.  It's  2 

       interesting because when you look at even the most  3 

       recent elections we had, there are issues, some  4 

       social issues where this country has -- is obviously  5 

       changing dramatically on certain social issues.   6 

       There have been elections in certain States where  7 

       certain rights are, are recognized.  And some people  8 

       might agree; some people might disagree.  But,  9 

       clearly, the electoral process has allowed for many  10 

       changes to take place.  And that -- You can list a  11 

       number of social issues that way.  There are  12 

       thousands of opportunities for the propagation of the  13 

       anti-nuclear weapons message.  They are given it all  14 

       the time.  Even at the Visitors Center for Y-12,  15 

       they're allowed to protest.  I mean, are they really  16 

       going to say that all those other people who are out  17 

       there protesting who aren't breaking in to deface the  18 

       buildings, are they going to say those people are --  19 

       aren't doing anything, that they are meaningless  20 

       because they didn't break in?  No.  People have that  21 

       right.  They have their First Amendment rights.  And  22 

       they exercise their First Amendment rights and their,  23 

       and their -- That's, that's embraced.  They're  24 

       encouraged to do that even by Y-12.  I think there's 25 
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       something that's very interesting in the -- We cite  1 

       in our brief -- And it's a statement by Justice John  2 

       Paul Stevens before he was a Justice when he was a  3 

       Judge.  And he talks about -- This is a situation  4 

       where defendants are not, not able to, you know, go  5 

       into all their beliefs of, of the immorality of  6 

       nuclear weapons.  And it says, "Judge Stevens went on  7 

       to state:  One who elects to serve mankind by taking  8 

       the law into his own hands thereby demonstrates his  9 

       conviction that his own ability to determine policy  10 

       is superior to democratic decision making.   11 

       Appellants's professed unselfish motivation, rather  12 

       than a justification, actually identifies a form of  13 

       arrogance which organized society cannot tolerate".  14 

       Your Honor, also, in the Schoon case, which is cited  15 

       in our brief, the Court talks about the law could not  16 

       function if we were allowed -- if people were allowed  17 

       to rely on their subjective value, value judgments in  18 

       determining which harm justified taking criminal  19 

       action against.  Our society couldn't do that  20 

       because, I mean, you could have -- Let's just change  21 

       the facts a little bit.  Let's say you had some, some  22 

       militant Jihadist extremist and they, they wanted  23 

       to -- they felt for a greater good, they wanted to  24 

       break into Y-12 and do it.  Well, you know, in their 25 



 65 

       mind, that is for a greater good.  They're doing  1 

       something that's, that's well justified.  And they're  2 

       trying to avert a very great harm in their mind.   3 

       Would that be justified?  If somebody wants to blow  4 

       up somebody who's opposed to abortion, they want to  5 

       blow up an abortion clinic because they're thinking  6 

       they're averting a greater harm, do we allow that?   7 

       We --  8 

                THE COURT:  Well, that, that was my  9 

       question, what's the limit because, indeed, that is  10 

       the argument made of those who have done just that or  11 

       killed abortion doctors, that they are justified,  12 

       that the right escalates from trespassing to property  13 

       damage to bodily injury, that there's, there's no  14 

       limit.  So, that's why I was asking what's the legal  15 

       limit. 16 

                MR. THEODORE:  Well, I --  17 

                THE COURT:  And is there one?   18 

                MR. THEODORE:  Well, I think there is in the  19 

       necessity defense.  And, boy, I have not researched  20 

       this at all recently, that specific issue.  And this  21 

       takes me all the way back to thinking back to a case  22 

       from law school, you know, you know, over  23 

       twenty-five, twenty-six years ago.  But I do recall  24 

       there being a case where they dealt with necessity.  25 
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       And it had to do with sailors being adrift at sea.   1 

       And they were starving to death.  And it was a true  2 

       case.  This case was prosecuted in, in England.  And  3 

       they, they were starving and they felt they had to do  4 

       something.  And there were three of them.  I believe  5 

       there were three.  And two of them had families back  6 

       at home.  One of them was a younger I think teenaged  7 

       boy.  And they basically felt that -- They were going  8 

       to die.  They were all going to starve to death.  So,  9 

       you know, it's a, it's a -- As repugnant as it  10 

       sounds, they resorted to cannibalism with regard to  11 

       the one sailor.  And it was -- They justified it  12 

       because they had, they had more at stake, they had  13 

       families to take care of at home, and this, this  14 

       other lad did not.  You could not resort in that  15 

       case -- And this is an old case.  And I'm not saying  16 

       this is binding precedent in United States law.  But  17 

       there have been limits placed on the necessity  18 

       defense.  In that case, it says, no, you can't kill  19 

       somebody in order to justify the necessity defense.   20 

       So, there were limits to that.  There, there were  21 

       limits to -- I mean, because the Nuremberg  22 

       Principles, which they like to cite, also get -- deal  23 

       with that to some degree, too, as far as some  24 

       proportionality.  In the Lieutenant Calley case, 25 
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       United States versus Calley, in the My Lai massacre  1 

       case, there, there was some limits they said.  You  2 

       know, you couldn't -- You have a duty to basically  3 

       disregard, disregard unlawful orders.  And that's not  4 

       exactly how the Nuremberg defense or principles are  5 

       trying to be applied here, but there, there are some  6 

       proportionality here and I think there are some  7 

       limits even on the necessity defense even when it's  8 

       applicable as far as the type of conduct you can  9 

       engage in.  I don't believe it can be extremely  10 

       violent conduct.   11 

                And, Your Honor, the last prong that we  12 

       don't believe they meet of the necessity defense is  13 

       that we don't believe they can show there is any  14 

       reasonable expectation of averting the alleged harm.   15 

       The purpose for their conduct is to basically, which  16 

       they've made very clear, is to try to accomplish  17 

       nuclear disarmament.  And, certainly, their conduct  18 

       of breaking in and even defacing that -- As much of a  19 

       disruption as it may be sometimes -- Even when they  20 

       have just trespassed on occasions and they've not  21 

       defaced buildings, but just crossed over the  22 

       barriers, it's an incredible disruption at Y-12  23 

       because they're -- they have to have so many law  24 

       enforcement officers and security personnel and 25 
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       everything out there prepared for that.  It  1 

       essentially shuts things down almost during that time  2 

       period.  Do they, do they accomplish a disruption?   3 

       Yes.  Could they reasonably anticipate to accomplish  4 

       a disruption?  To some degree, yes.  As far as that  5 

       being something that is going to accomplish nuclear  6 

       disarmament, no.  It would have we would argue a  7 

       negligible effect on overall nuclear disarmament,  8 

       Your Honor.  So, we don't believe that the necessity  9 

       defense is something that is at all a valid defense  10 

       in this context here.  This is not the type of  11 

       situation for which that, that defense, that  12 

       justification defense was designed to be applied,  13 

       Your Honor.   14 

                So, unless there are any other questions,  15 

       Your Honor --  16 

                THE COURT:  So, your augment is they  17 

       shouldn't be able to make those arguments to, to a  18 

       jury and have you make those same arguments to the  19 

       jury and let the jury decide? 20 

                MR. THEODORE:  Right, they should not.  That  21 

       would be getting -- We just believe they would be  22 

       getting into irrelevant evidence.  It would  23 

       essentially just -- It would just cause obfuscation  24 

       of the issues.  It would confuse the jury and it's 25 
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       just something that's not applicable under these  1 

       circumstances.  And the Court -- And the Courts have  2 

       found that Courts can just reject that as a matter of  3 

       law and not allow them to get into this defense.   4 

                THE COURT:  All right.   5 

                MR. THEODORE:  Thank you, Your Honor.   6 

                THE COURT:  Thank you.  Mr. Lloyd, do you  7 

       want to go first this time?   8 

                MR. LLOYD:  Your Honor, may I consult with  9 

       my co-defendants' counsel?   10 

                THE COURT:  Of course, you may.   11 

       (A discussion was held off the record between defense  12 

       counsel.) 13 

                MR. LLOYD:  If Your Honor please, I might  14 

       need some water.   15 

                THE COURT:  Oh, go ahead.  We've been going  16 

       at it for an hour and a half.  If you all think you  17 

       need a break, I'm, I'm okay.   18 

                MR. LLOYD:  I could stand one myself, Your  19 

       Honor.   20 

                THE COURT:  Is that okay, Mr. Theodore?   21 

                MR. THEODORE:  Yes, that's fine.   22 

                THE COURT:  All right.  But let's, let's  23 

       keep it short because I want to get through.  I have  24 

       an afternoon docket.  So, I don't have the luxury of 25 
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       keeping you all over.  Let's try to keep it no longer  1 

       than ten, preferably seven to eight minutes.  Okay?   2 

       All right.  Take a short recess. 3 

                MR. LLOYD:  Thank you, Your Honor.   4 

                THE COURTROOM DEPUTY:  All rise.  This  5 

       Honorable Court stands in recess.   6 

       (A recess was had.) 7 

                THE COURTROOM DEPUTY:  All rise.  This Court  8 

       is again in session with the Honorable C. Clifford  9 

       Shirley, Jr., United States Magistrate Judge  10 

       presiding.  Please come to order and be seated.   11 

                THE COURT:  All right, Mr. Lloyd. 12 

                MR. LLOYD:  Your Honor, if I may take just a  13 

       moment of the Court's time, I'd like to acknowledge  14 

       that it has been one of the pleasures of my career so  15 

       far to meet Professor Bill Quigley, who argued this  16 

       morning, and to work with him.  I appreciate the  17 

       Court allowing him to participate in this case.   18 

                THE COURT:  You are quite an example of the  19 

       East Tennessee hospitality to which I referred. 20 

                MR. LLOYD:  Thank you, Your Honor.   21 

                I, I rise or perhaps was thrown by my  22 

       colleagues into the briar patch, depending upon  23 

       one's, one's view of the event, to urge the Court to  24 

       consider that there are no procedural issues here 25 
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       that in my opinion are not ripe for adjudication.   1 

       I'm referring to the Government's motion, which is  2 

       Document 45.  And it is entitled, "Motion to Preclude  3 

       The Defendants From Introducing Evidence In Support  4 

       Of Certain Justification Defenses".  There are at  5 

       least two problems here, Your Honor.  No one has  6 

       heard any evidence in this case, any trial evidence.   7 

       It's impossible.  There's no trial yet.  And there is  8 

       the possibility that at trial, not only what the  9 

       Defendants would like to offer, but evidence that  10 

       comes about pursuant to cross examination of  11 

       Government witnesses might cause the trial judge to  12 

       consider as is appropriate at the end of the case  13 

       whether or not to charge a justification defense.   14 

       It's simply -- At this point, it's simply speculative  15 

       to say, as the Government says at the bottom of page  16 

       one of its Document 45, "The Defendants should not be  17 

       allowed to present evidence at trial in support of  18 

       the above issues".  It's all that much more  19 

       speculative to say, as the Government urges by way of  20 

       motion, that there cannot be -- it's impossible in  21 

       this case on the basis of testimony yet to come into  22 

       being that justification could not be presented to  23 

       the jury.   24 

                My second point is that by raising this 25 
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       motion at this pretrial stage before Your Honor, the  1 

       issue of the untimeliness of this request that the  2 

       defense be precluded from any form of this defense is  3 

       compounded by the fact that it is presented to Your  4 

       Honor in a case in which Your Honor will not be the  5 

       judge to hear the evidence at the trial by a jury.   6 

       These, these two problems, these two problems of  7 

       procedure and timing concern me because of the nature  8 

       of the defense itself.  I'm referring to the  9 

       justification defense as it exists in its standard  10 

       jury charge form.  And that is Pattern Charge 6.07 of  11 

       the Jury Instructions promulgated by the Court of  12 

       Appeals for this Circuit.  I refer to the 2011  13 

       edition.  I do not believe that there is a more  14 

       recent edition.  The charge, as Your Honor well  15 

       knows, is replete with issues that are issues of  16 

       fact, not law.  For just one example, after the  17 

       explanation that the burden shifts to the defendant  18 

       who is attempting this defense, in 2(A), we are told  19 

       that to prove -- that among the factors that a  20 

       defendant has to prove to make out the defense,  21 

       similar to the elements of the criminal charge, the  22 

       defendant must show a reasonable belief that there  23 

       was a present, imminent, and impending threat of  24 

       death or seriously body -- serious bodily injury.  25 
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       And then the Pattern Charge, depending upon the facts  1 

       adduced in evidence provides in bracket (to himself  2 

       or to another) so that the charge can be custom  3 

       tailored.   4 

                THE COURT:  You would agree with me, would  5 

       you not, Mr. Lloyd, that if as a matter of law, I  6 

       found that none of those could be shown, then I  7 

       should strike that?  What I hear your argument being  8 

       is that I can't say as a matter of law at this point  9 

       that there would be no set of facts that might be  10 

       raised at trial that would allow me to dismiss it at  11 

       this stage. 12 

                MR. LLOYD:  I agree with Your Honor.   13 

                THE COURT:  You're not saying that you're --  14 

       even if as a matter of law, that I should still let  15 

       it in even if as a matter of law I find that there's  16 

       no way --  17 

                MR. LLOYD:  Well, not necessarily, Your  18 

       Honor, but the trial judge, because I do think that  19 

       that determination in and of itself that no set of  20 

       facts can be adduced in evidence to support the  21 

       giving of the charge, can only be made by the judge  22 

       who is hearing the evidence.   23 

                THE COURT:  All right.   24 

                MR. LLOYD:  And, and then I do -- Of course, 25 
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       in a trial, facts and law are not as neatly  1 

       disentangled as, as we might sometimes wish they  2 

       could be.  But the charge itself or the little bit of  3 

       it I've cited requires a determination as to  4 

       reasonableness, which like negligence, is one of  5 

       those classic issues for a jury to determine.  There  6 

       is also an issue presented by the very language of  7 

       the charge that a defendant must have a belief that  8 

       there was a present, imminent, and impending threat  9 

       of death or serious bodily injury, which implies a  10 

       credibility determination.  The charge itself does  11 

       not require that to sustain the giving of the charge,  12 

       that there have been, in fact, a present, imminent,  13 

       and impending threat of death.  It requires a  14 

       reasonable belief that there was.  Otherwise, one  15 

       acting when one perceives an emergency would be  16 

       always at risk of being proved wrong by subsequent  17 

       facts over which he or she had no control when he  18 

       acted.   19 

                THE COURT:  Well, let me see if I can  20 

       restate what I said a minute ago so that we're sure  21 

       we're on the same track.  Is this determination for  22 

       me to make on this motion a little bit like a summary  23 

       judgment in the sense that they're asking to preclude  24 

       the use of this at trial as a matter of law, thereby 25 
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       requiring you at this stage to come forth with some  1 

       evidence or facts that, if proven, would be allowed  2 

       to go to the jury, as opposed to simply sitting back  3 

       as a plaintiff might in a summary judgment and say,  4 

       well, Judge, you can't decide that until we get to  5 

       trial because you don't know what will be at trial?   6 

       That's a loser in civil court. 7 

                MR. LLOYD:  Understood, Your Honor.   8 

                THE COURT:  So, what I hear -- What I'm  9 

       hearing your argument initially is, well, you can't  10 

       dismiss it now because you don't know what will come  11 

       on at trial and I'm not telling you.   12 

                MR. LLOYD:  And --  13 

                THE COURT:  And I'm not sure that's going to  14 

       carry the day for you, Mr. Lloyd.  My question is,  15 

       don't you have to come forward at this point and not  16 

       just argue that there might be something that  17 

       establishes reasonableness -- but I don't know what  18 

       it would be -- but, rather, you need to argue  19 

       reasonableness is one of the requirements and here's,  20 

       if proven, our evidence of reasonableness?   21 

                MR. LLOYD:  There are two reasons, Your  22 

       Honor, why I respectfully disagree with you on that  23 

       point.   24 

                THE COURT:  All right.  Tell me.25 
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                MR. LLOYD:  One is that when a Rule 50 --  1 

       When a Rule 12(b)(6) motion is converted to a Rule 56  2 

       motion in a civil case compelling under Celotex and  3 

       the other related decisions a plaintiff to come  4 

       forward with some opposing evidence, that's in the  5 

       context of civil litigation in which there is no  6 

       privilege against self-incrimination and in which  7 

       there is wide open discovery, unlike in a criminal  8 

       case in which I don't even have to give the  9 

       Government a witness list.   10 

                THE COURT:  I would agree with you on the  11 

       first point, with the exception that if you are now  12 

       arguing a necessity/justification defense, you  13 

       necessarily must put on evidence. 14 

                MR. LLOYD:  Correct, Your Honor.   15 

                THE COURT:  So, it's not the typical  16 

       criminal case. 17 

                MR. LLOYD:  Correct, indeed.  And, and even  18 

       pursuant to the Court's Order on Scheduling and  19 

       Discovery in this case, as in the usual felony case,  20 

       neither my client nor any other Defendant in the case  21 

       is required pretrial to disclose, for example, expert  22 

       evidence until the deadlines set in that Order.  If  23 

       it were otherwise, if -- And this is my second point.   24 

       If by means of a motion like this to preclude a 25 
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       defense, the Government could in every case compel  1 

       those accused of crimes to show all of their  2 

       intended, anticipated, and possibly considered  3 

       defenses, then what I might call the balance of power  4 

       that exists under the Federal Rules of Criminal  5 

       Procedure would be upended and I believe upended in a  6 

       way that would violate the Sixth Amendment right to a  7 

       fair trial.   8 

                THE COURT:  Don't you have to do that?  If  9 

       you have an affirmative defense or alibi, things like  10 

       that, don't you have to --  11 

                MR. LLOYD:  An alibi --  12 

                THE COURT:  -- under the requirements?   13 

                MR. LLOYD:  The rule definitely requires  14 

       that an alibi be given notice.  The rule definitely  15 

       requires that an insanity defense be noticed.  And  16 

       with respect to notice, I don't believe the  17 

       Government could complain at this point having made  18 

       this motion that it would be surprised by any attempt  19 

       at a justification defense.  But what I am saying is  20 

       that unlike in civil litigation, I don't have to  21 

       outline it to the Government at this stage, provide  22 

       names of witnesses and provide arguments and provide  23 

       anticipated testimony.  The defense only comes about  24 

       once the Defendant has in a fair trial had an 25 
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       opportunity to see and hear the Government's case.   1 

       That's the essence of the confrontation clause, which  2 

       doesn't apply in civil cases.  Here again, what the  3 

       Government is seeking is basically show us all your  4 

       cards and let us pick which ones you can play.  And  5 

       that's one reason why I argue that whatever the merit  6 

       of this motion on some later date is very much  7 

       premature at this date in this Courtroom.  Your  8 

       Honor, not to belabor the point, but all the five  9 

       elements in the justification charge in this Circuit  10 

       in 6.07(2) contemplate jury issues.  The second --  11 

                THE COURT:  Otherwise, they wouldn't be a  12 

       jury instruction. 13 

                MR. LLOYD:  That's correct, Your Honor.   14 

       And, and the motion that's before the Court today  15 

       asks the Court basically to rip this page out of my  16 

       book.  But it's a page I'd like to hold on to.  The  17 

       defense, the defense I understand has to show that,  18 

       that a defendant did not recklessly or negligently  19 

       place himself or another in a situation in which  20 

       criminal conduct was more probable.  Again, a jury  21 

       determination.  Looking at conduct on a date after  22 

       the fact and whether there is a reasonable legal  23 

       alternative to violating the law is different from  24 

       what the Government suggests, which, which would 25 
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       leave the word reasonable out of the justification  1 

       defense.  The fact that the weaponry in question has  2 

       been present for some seven decades now, even after  3 

       the very things that make the weaponry very distinct  4 

       from other lawful weapons, even, even though that was  5 

       known early on, can be argued, I submit, under that  6 

       heading of the defense reasonable legal alternative  7 

       to violating the law, but I don't think this is the  8 

       time at which I'm or more precisely my client is  9 

       compelled to make that showing.  I believe I've, I've  10 

       said what I needed to say.  I know the Court is aware  11 

       of the text of the Pattern Charge.  And, so, I have  12 

       said what I needed to say to argue that.  Again, as I  13 

       have said, the charge in its pattern form is replete  14 

       with issues that are for factual determination and  15 

       which are, therefore, in a criminal case solely for a  16 

       jury's determination under the Sixth Amendment.   17 

                Your Honor, there were just a couple of  18 

       other items that I had to argue.  And that is -- One  19 

       is, I heard my colleague for the Government towards  20 

       the end of his excellent argument refer to irrelevant  21 

       obfuscation.  I don't have anything to say about  22 

       obfuscation.  I, I understand that that goes on in  23 

       some trials.  But the use of the word irrelevant  24 

       highlights what the Government wants to do here.  25 
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       Evidence is relevant under the Rules when it tends to  1 

       prove something that has to be proved or tends to  2 

       disprove something that has to be proved.  A  3 

       relevance determination is of the essence of what a  4 

       trial judge does in the middle of a jury trial when  5 

       the jury is in the box and a sworn witness is on the  6 

       stand.  You are being asked today to make a relevance  7 

       determination as to a broad and to a great extent  8 

       unknown category of evidence which has yet to be  9 

       proffered.   10 

                THE COURT:  I, I understand your argument,  11 

       but I respectfully would disagree with you.  I rule  12 

       on motions in limine all the time on relevance --  13 

                MR. LLOYD:  I understand, Your Honor.   14 

                THE COURT:  -- before there's a trial  15 

       beginning.  So, I think I can.  I think I understand  16 

       the gist of your argument, though, that, in general,  17 

       that is an in-trial decision based on the evidence as  18 

       it's come in up to that point.  But aside from the  19 

       prematurity argument, what else have you got? 20 

                MR. LLOYD:  Your Honor, I will close my  21 

       little portion of this by arguing that this motion is  22 

       an attempt to make static a body of law that ought  23 

       still to be considered to be in development.  I'll  24 

       concede that my colleague across the aisle can pull 25 
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       out a lot of judicial opinions to uphold his  1 

       arguments.  I was thinking about this the other  2 

       evening and I happened to review, among other things,  3 

       a website called Jurist published by a professor at  4 

       the University of Pittsburgh.  And it includes a list  5 

       of famous trials and synopses of each.  I find it  6 

       interesting reading, but my wife says I don't read  7 

       enough that's not law.  It's still interesting to me.   8 

       And I found the synopsis of the trial of John Peter  9 

       Zenger.  I believe everybody who went to an American  10 

       public school at least within a certain age group  11 

       became familiar in history or civics with that trial.   12 

       It's the trial in which Andrew Hamilton successfully  13 

       defended a printer who before the revolution was  14 

       charged with seditious libel of a sitting Royal  15 

       Governor.  We all studied the case because it is  16 

       considered a foundational decision that helps to  17 

       understand the later promulgation of our First  18 

       Amendment and, and free press principles throughout  19 

       at least western law.  However, I noted when I reread  20 

       the synopsis of it, that another issue was at hand or  21 

       present in the trial.  And that was what the defense  22 

       could argue.  Under British law at that time -- And  23 

       this was, this was not -- This is perhaps only  24 

       distantly related to the free press principles that 25 
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       the case ultimately has come to stand for.  But under  1 

       the libel law at that time, truth was not only not a  2 

       defense, but one of the sitting justices said in  3 

       response to Mr. Hamilton's passionate argument that  4 

       the truth of a libel only served to prove that it was  5 

       more seditious than if it weren't true.  I don't need  6 

       to be a scholar of the law to know that that's pretty  7 

       much the reverse of what the law is now.  That didn't  8 

       keep Mr. Hamilton quiet.  Mr. Hamilton did proceed to  9 

       argue the case beyond the confines that the then  10 

       Attorney General and the sitting Justices would have  11 

       imposed.  And he argued in part on the basis for a  12 

       change in the law that we now appreciate as a  13 

       hallmark of our law.  As a result of that argument,  14 

       that unconstrained argument, that jury, who  15 

       apparently didn't like that Governor and didn't much  16 

       have any feelings at all about that printer, found  17 

       Mr. Zenger not guilty.  I believe, Your Honor, the  18 

       case stands for the principle, in addition to its  19 

       free press principle, that in a free society, one of  20 

       the institutions to which we look for fairness in  21 

       dispute is, is, apart from the branches of  22 

       Government, the jury system.  And for that reason, I  23 

       oppose the Government's motion that would take away  24 

       from a jury trial -- at a point well in advance of 25 
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       the trial itself and before any evidence has been --  1 

       any trial evidence has been adduced or proffered  2 

       would take away that right of one accused of a crime  3 

       to present an argument to the jury.   4 

                THE COURT:  Okay.  Who follows you?  Who  5 

       follows you next? 6 

                MR. LLOYD:  Mr. Quigley, if Your Honor  7 

       please.   8 

                THE COURT:  Okay.   9 

                MR. LLOYD:  Thank you, Your Honor.   10 

                THE COURT:  Thank you, Mr. Lloyd. 11 

                MR. QUIGLEY:  It's very hard to follow  12 

       Mr. Lloyd.  But, Your Honor, we filed an extensive  13 

       written response to the motion to preclude and I'm  14 

       not going to reargue those.   15 

                There are a couple of points that have come  16 

       out that I think -- I would say on this issue that  17 

       the Court brought up about whether we have the burden  18 

       of proof, I think that's exactly right.  That's what  19 

       the Government is trying to do is trying to shift the  20 

       burden of proof in this case from them to us.  And if  21 

       the Court does allow that that is the -- the Court  22 

       agrees that that is what should happen, then I would  23 

       appreciate that the Court would give us the  24 

       opportunity to respond to that accordingly.  25 
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                THE COURT:  You agree you have the burden of  1 

       proof if you raise a necessity or justification  2 

       defense --  3 

                MR. QUIGLEY:  We do.   4 

                THE COURT:  -- to prove that?   5 

                MR. QUIGLEY:  That's correct --  6 

                THE COURT:  Okay.   7 

                MR. QUIGLEY:  -- to do that.  But to prove  8 

       it at this point --  9 

                THE COURT:  Oh, okay.  That's what you're  10 

       talking about.   11 

                MR. QUIGLEY:  That's what I'm talking about,  12 

       yeah.  Before they have proven the elements of the  13 

       crime, on page -- I've just highlighted pages four  14 

       and five of our response brief that set out what we  15 

       believe to be the standard for allowing evidence for  16 

       the defense.  And just to reiterate, the threshold is  17 

       very low.  It's some support, even if weak, not a  18 

       heavy burden.  And I think those are mostly Sixth  19 

       Circuit cases.   20 

                Another point is that the Government seeks  21 

       to preclude -- They didn't spend a lot of time on  22 

       it -- the First Amendment -- the right of the  23 

       Defendants to raise the First Amendment.  I think  24 

       that -- I'm honestly baffled by that one.  And I 25 
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       think that a pretrial decision that the Defendants  1 

       cannot seek to raise First Amendment issues, I think  2 

       would be flatly incorrect.   3 

                The policy on nuclear weapons that they  4 

       suggest that cannot be brought, as Your Honor knows,  5 

       one of the things that we're discussing here -- And I  6 

       would just like -- Well, could, could we approach for  7 

       a second, Your Honor?  Could I put something off the  8 

       record?  Or would you rather I do it on the record?   9 

                THE COURT:  Well, I don't know what  10 

       you're --  11 

                MR. QUIGLEY:  Okay.  Then --  12 

                THE COURT:  What are you about to get into?   13 

       A fact? 14 

                MR. QUIGLEY:  No, the policy on nuclear  15 

       weapons in light of the discussion by the prosecutors  16 

       of the additional charges.  I don't know how we can  17 

       defend against nuclear sabotage if we're not going to  18 

       talk about what is nuclear and what are the  19 

       nuclear -- the U.S. policy on nuclear weapons that  20 

       they are seeking to preclude in this motion.   21 

                THE COURT:  What do you say, Mr. Theodore?   22 

                MR. THEODORE:  Your Honor, I don't think  23 

       that's a ripe issue at this point.   24 

                THE COURT:  Well, what he's asking is, 25 
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       do you want to approach and discuss it or do you want  1 

       him just to discuss it. 2 

                MR. THEODORE:  No, I'd rather approach, if  3 

       we could.   4 

                THE COURT:  All right.  Let me, let me see  5 

       what you're talking about first.  So, come on.   6 

                    SEALED PORTION OF TRANSCRIPT 7 

       (The following bench discussion was held.) 8 

                MR. QUIGLEY:  Your Honor, Bill Quigley,  9 

       representative for Mr. Walli.  I would like to just  10 

       be -- I would like to just make absolutely clear on  11 

       the record, which is going to be under seal, that if,  12 

       in fact, the prosecutor goes forward with their  13 

       question of adding additional charges, that we have  14 

       the opportunity to revisit this preclusion of the  15 

       discussion of the U.S. nuclear policy because I think  16 

       it's exactly on point for that charged part of the  17 

       elements and we cannot really put on a fair defense  18 

       if we're not discussing that.   19 

                THE COURT:  Well, is there an issue for me  20 

       with regard to whether or not they hypothetically  21 

       bring additional charges in the future?  Is that what  22 

       you're talking about?   23 

                MR. QUIGLEY:  Yes.  I guess I'm saying I  24 

       just wanted to make a note that we underline that if 25 
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       that happens, that we come back to you.   1 

                THE COURT:  Oh, yeah.  Any, any time the  2 

       Government supersedes an indictment, amends an  3 

       Indictment, anything substantively, the defendant is  4 

       always entitled to make new or different type  5 

       arguments in that case.   6 

                MR. QUIGLEY:  Yes.   7 

                THE COURT:  Obviously, much like cases I  8 

       couldn't have referenced in Mellen that didn't exist  9 

       at the time, you could hardly be expected to make an  10 

       argument with regard to charges --  11 

                MR. QUIGLEY:  Okay.   12 

                THE COURT:  -- that don't exist.  And I  13 

       would prefer you not to make arguments --  14 

                MR. QUIGLEY:  Okay.  Thank you.   15 

                THE COURT:  -- regarding charges that don't  16 

       exist. 17 

                MR. QUIGLEY:  That's why I wanted to  18 

       approach.   19 

                THE COURT:  Is that okay with you?  I mean,  20 

       you would agree with that?   21 

                MR. THEODORE:  Yes.   22 

                THE COURT:  If you bring some new charges,  23 

       he gets to file new motions.   24 

                MR. THEODORE:  Of course.  25 
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                THE COURT:  Okay.   1 

                MR. THEODORE:  If they're relevant to those  2 

       charges.   3 

                THE COURT:  That's the issue in sum and  4 

       substance.  Do you understand that, Mr. Obed?   5 

                MR. BOERTJE-OBED:  Yes.   6 

                THE COURT:  Okay.  Anything else, Mr. Lloyd,  7 

       Mr. Irwin?   8 

                MR. LLOYD:  No, Your Honor.   9 

                THE COURT:  All right.  Thank you.  And if  10 

       everybody's okay, I'm going to go ahead and just say  11 

       that on the record.   12 

                MR. THEODORE:  Sure.   13 

                MR. QUIGLEY:  Thank you, Your Honor.   14 

       (End of bench discussion.) 15 

                END OF SEALED PORTION OF TRANSCRIPT 16 

                THE COURT:  All right.  The Court will state  17 

       for the record not the sum and substance of the  18 

       discussion, but the Court's position that if and when  19 

       any new charges or superseding indictments may or may  20 

       not come about, a defendant is almost always entitled  21 

       to file new motions, make new arguments, things like  22 

       that.  However, the Court feels there's enough here  23 

       to argue about charges that are pending, as opposed  24 

       to starting to argue about charges that are not 25 
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       pending.  And, so, I have not only advised  1 

       Mr. Quigley of that fact, but asked him to refrain  2 

       from arguing with regard to motions that aren't yet  3 

       necessary. 4 

                MR. QUIGLEY:  Thank you, Your Honor.   5 

                Your Honor, the motion to preclude, in  6 

       addition to the points that were made by Mr. Lloyd,  7 

       Defendants -- suggest that the Defendants cannot  8 

       bring up God or conscience even in the description of  9 

       why they took whatever actions they did if they  10 

       choose to take the stand.  And I suggest that we  11 

       have -- One of our Defendants is an eighty-two year  12 

       old professed religious Sister.  And when it comes  13 

       time for her to describe who she is and where she's  14 

       from and what her background is and the like, I think  15 

       that that just shows some of the problem with trying  16 

       to preclude issues of God or conscience at, at this  17 

       point.  There clearly are some issues of God or  18 

       conscience that I think will be relevant.  And then  19 

       there can be a determination of what the limits of  20 

       that are.   21 

                The two final -- Well, I guess the one point  22 

       on the necessity in terms of the imminence of harm  23 

       and the reasonableness expected to avert the harm, in  24 

       this case, the Defendants were thanked for their 25 
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       action by a member of Congress, that their action  1 

       actually in the Congress person's perspective  2 

       actually helped make this world a safer place.  Now,  3 

       that's not a majority of the members of Congress, at  4 

       least not at this point.  But I think that that --  5 

       Even though we haven't put on evidence about that yet  6 

       at this point because we haven't been called upon to  7 

       do that, I think that addresses more than one of the  8 

       necessity prongs.  The --  9 

                THE COURT:  If I remember that comment in  10 

       its context, was it with regard to making the world  11 

       safer because they added to the reduction of nuclear  12 

       stockpiles or the reduction of nuclear proliferation  13 

       or was it because they had alerted them to the fact  14 

       that in order to continue in that nuclear progress,  15 

       they needed to beef up security to keep out people  16 

       like the Defendants?   17 

                MR. QUIGLEY:  Well, it's that they exposed  18 

       some deep and serious flaws in the security system,  19 

       you're exactly right, for which the Government and  20 

       that representative of the Government was thrilled  21 

       that it was these Defendants and not other defendants  22 

       who had taken that action.  I would also --  23 

                THE COURT:  So, what does that have to do  24 

       with the imminence of harm argument, I guess?  25 
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                MR. QUIGLEY:  Well, I think it has to do  1 

       with whether they're reasonably expected to make an  2 

       impact, reasonably be expected to avert the harm.  As  3 

       we said earlier -- and we don't have the evidence in  4 

       the record for this yet -- but the harm of production  5 

       of nuclear weapons was stopped for more than a  6 

       week -- I think it was about two weeks -- because of  7 

       the actions that they took.  And I think that is  8 

       bound up with the necessity discussion if that comes  9 

       up.  The -- I think that the U.S. motion is  10 

       essentially asking this Court to impose a gag order  11 

       on Defendants.  And I, I was not at the previous  12 

       trial where Sister Mary Dennis Lentsch was a  13 

       defendant.  But when she was sworn in to testify, she  14 

       was sworn to tell the truth, the whole truth, and  15 

       nothing but the truth.  But she said, "If I can't  16 

       tell the whole truth, then how can I legitimately  17 

       testify about what's going on here", and, as a  18 

       result, made the decision that because she couldn't  19 

       tell the whole truth, that she didn't feel it was  20 

       appropriate to tell part of the truth.  And I think  21 

       that that is an illustration of the problem that a  22 

       motion to preclude all these things at this point in  23 

       the proceedings makes for the defendant, the  24 

       defendant's right to have a fair trial, the 25 
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       defendant's right to testify in their own behalf  1 

       should they choose it.   2 

                I would finish with I think our, our motions  3 

       are -- You know, it was very long.  And I apologize  4 

       for the length of our response to the Government's  5 

       motion to preclude, but we -- The position of the  6 

       Defendants is that they would like the opportunity to  7 

       tell the truth and the whole truth.  They would like  8 

       the opportunity to present expert witnesses about the  9 

       truth.  They would like to present facts about the  10 

       truth.  And they want the jury to be able to decide  11 

       what part of that is reasonable, what part of that is  12 

       appropriate, what part of that is balanced, and that  13 

       the -- If there's anything that you and I know and  14 

       the prosecutors know and everybody here is that truth  15 

       is the ultimate thing that we all seek, that we've  16 

       all sworn to try to do.  And I supervised prosecutors  17 

       at Loyola Law School for years.  And one of the first  18 

       parts of the ethics of a prosecutor is that it's a  19 

       search for truth and not just victory.  So, it's a  20 

       search for truth and not just victory; that it's not  21 

       just about who wins and loses, but can the truth make  22 

       it into the Courtroom.  And, so, I would suggest that  23 

       this -- the effort to preclude necessity,  24 

       international law, nuclear policy, God, conscience, 25 
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       history, who knows the other things, I think it's,  1 

       it's inconsistent with our search, our mutual search  2 

       for the truth.  And, so, we would say, you know, let  3 

       the jury hear the truth.  And after the jury has  4 

       heard the truth, then the jury can make the decision  5 

       about whether this conduct was appropriate or  6 

       inappropriate.  They are the ones who will draw the  7 

       line on reasonableness.  And we have too many -- This  8 

       is, this is not just any issue.  This is, as the  9 

       other thing says, literally the survival of humanity  10 

       at issue.  And we have plenty of examples of where us  11 

       as lawyers, us as judges, even the Supreme Court has  12 

       made huge mistakes when we do not allow the law to  13 

       expand and change and to adapt to the culture and the  14 

       facts that we have before us.  So, that's our  15 

       conclusion.  We'd just like to let the jury hear the  16 

       truth and let the jury decide if what these folks did  17 

       was legal.  And, hopefully, the law will move more  18 

       and more towards justice in that -- in our search.   19 

                THE COURT:  I don't want to engage you much  20 

       longer, but I wonder if we're confusing two separate  21 

       sets of ideas.  While I appreciate your position with  22 

       regard to my own self-importance that I will be  23 

       deciding matters of the literal survival of humanity  24 

       in a trespassing case, I'm not sure that I completely 25 
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       get that.  While I understand the magnitude of the  1 

       debate that goes on with regard to nuclear weaponry  2 

       and access to it around the world, I'm having a  3 

       little bit of a disconnect in understanding how the  4 

       trial of essentially a trespassing case will affect  5 

       the literal survival of humanity regardless of the  6 

       outcome.  So, I guess I would ask you, which result  7 

       will cause humanity to survive, guilty or not guilty?   8 

                MR. QUIGLEY:  Well, Your Honor, as you know  9 

       as well or much better than I do, that history  10 

       develops one little knot in the string at a time.   11 

       The direction in which it goes is in part decided by  12 

       this case.   13 

                THE COURT:  And therein lies my question.   14 

       Your argument presumes that not guilty is the better  15 

       result --  16 

                MR. QUIGLEY:  Absolutely.   17 

                THE COURT:  -- in that knot.   18 

                MR. QUIGLEY:  Yes, that's true.   19 

                THE COURT:  Thus saying that people coming  20 

       on to nuclear facilities illegally is a good thing. 21 

                MR. QUIGLEY:  That's a correct.   22 

                THE COURT:  And, ergo, people of mindsets  23 

       different from your defendant could come on and have  24 

       other intentions in mind, but still come within the 25 
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       purview of the defense and that would be a good  1 

       thing --  2 

                MR. QUIGLEY:  I, Your Honor, am arguing --  3 

                THE COURT:  -- you know, and potentially  4 

       causing a nuclear holocaust locally in the name of  5 

       prevention.   6 

                MR. QUIGLEY:  I would have a very hard time  7 

       defending that case, Your Honor, and I don't have a  8 

       hard time at all defending this case.   9 

                THE COURT:  Well, you wouldn't be defending  10 

       it because we wouldn't be here.  So --  11 

                MR. QUIGLEY:  Well, that's correct.   12 

       Somebody would be doing something.  But I don't  13 

       think --  14 

                THE COURT:  Do you understand what I'm  15 

       saying?   16 

                MR. QUIGLEY:  I, I understand what you're  17 

       saying.   18 

                THE COURT:  Your argument is that it's good  19 

       and should be a knot in the line that we should allow  20 

       people to indiscriminately go on to nuclear  21 

       facilities where there are weapons that are capable  22 

       of annihilating people and do whatever they want to  23 

       do on those facilities, that's a good thing in the  24 

       knot of the progress.  25 



 96 

                MR. QUIGLEY:  That's not, that's not my  1 

       position, Your Honor.  And that's not the position of  2 

       these people.   3 

                THE COURT:  That's exactly what I'm hearing.   4 

                MR. QUIGLEY:  Well, I think that --  5 

                THE COURT:  That in order to find them not  6 

       guilty, that's what they would have to say.   7 

                MR. QUIGLEY:  Well, I think what they have  8 

       said to you and you've heard hypothetically some of  9 

       that sort of stuff is that nonviolent actions to  10 

       prevent extremely violent actions are appropriate and  11 

       that they look forward to explaining that to the jury  12 

       of their peers and let them make the decision whether  13 

       this is right or whether this is wrong.   14 

                THE COURT:  For example, one might think  15 

       that a nonviolent action of simply, you know,  16 

       disconnecting the power would be a good thing.  Okay?   17 

       Do you know what happens if you disconnect the power  18 

       at a nuclear facility?   19 

                MR. QUIGLEY:  I think we had a few examples  20 

       of that in Japan.   21 

                THE COURT:  A very nonviolent act designed  22 

       to do something good. 23 

                MR. QUIGLEY:  No, this was the Tsunami that  24 

       did that.  25 
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                THE COURT:  Oh, I know the Tsunami is an  1 

       example of what happens.  But I'm saying, so, what if  2 

       somebody in doing something nonviolent tragically  3 

       caused the very result they were trying to eliminate?   4 

                MR. QUIGLEY:  I think that would be  5 

       terrible.  But, again, Your Honor, I think you are --  6 

                THE COURT:  But you're saying they should be  7 

       allowed to do it, anyway.   8 

                MR. QUIGLEY:  No, I am saying that these  9 

       people should be allowed to tell the jury what they  10 

       are doing and have the jury decide if the actions  11 

       that these people took are legal or not.  I'm not  12 

       talking about assassination of people.  I'm not  13 

       talking about a nuclear meltdown.  You were the  14 

       person talking about that.  I'm talking about this  15 

       case, these facts, these Defendants, they should be  16 

       allowed to present that evidence to them.  If you  17 

       were the trier of fact, then they should be allowed  18 

       to present it to you.  And perhaps -- Even though you  19 

       and I start on different sides, perhaps as a result,  20 

       at the end of the evidence, maybe your ideas and my  21 

       ideas would be modified.  But they -- Under our  22 

       system, I believe they have that right.  And the  23 

       attempt to preclude them from talking about any of  24 

       these issues, this wide variety of issues I think is 25 
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       contrary to our system of justice and is contrary to  1 

       our system of, of where law is supposed to go.  Now,  2 

       I believe that if they had the full opportunity to  3 

       tell the jury, that they would be found not guilty.   4 

       And I could well be wrong.  They could hear them and  5 

       say, I understand you're well intentioned, maybe you  6 

       want to do this, but you're crazy.  And, so,  7 

       therefore, you ought to be found guilty.  But that's  8 

       a decision they get to make.  And these folks ought  9 

       to have the opportunity, number one, to tell their  10 

       stories themselves, and, number two, to put on  11 

       evidence about these things if they choose it.  And  12 

       that's assuming that the Government proves their case  13 

       first.   14 

                THE COURT:  Okay. 15 

                MR. QUIGLEY:  Thank you, Your Honor.   16 

                THE COURT:  Thank you. 17 

                MR. QUIGLEY:  We, we have a number of  18 

       discovery motions, but I think those are --  19 

                THE COURT:  I'm going to take those up real  20 

       quickly, but I want to ask Mr. Theodore -- Oh,  21 

       Mr. Irwin.   22 

                MR. IRWIN:  Your Honor, I just have one  23 

       question.   24 

                THE COURT:  Okay.  25 
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                MR. IRWIN:  I think it'll be brief, very  1 

       brief.  And Mr. Theodore may be able to answer this.   2 

       The Government's motion to preclude is -- Oh, good  3 

       afternoon, Your Honor.   4 

                THE COURT:  Good afternoon, Mr. Irwin.   5 

                MR. IRWIN:  The Government's motion to  6 

       preclude certain justification defenses, specifically  7 

       international law, moral, political or religious  8 

       compulsion, and First Amendment, this isn't from my  9 

       reading a request for a blanket prohibition against  10 

       any foreseeable necessity or justification defense,  11 

       but the Government is asking just for these specific  12 

       items.  I just want to be clear as to boundaries of  13 

       what we're talking about.  So, it's just a request  14 

       for clarification.   15 

                THE COURT:  Okay.  That's a good, a good  16 

       point.  What about that, Mr. Theodore?   17 

                MR. THEODORE:  Well, Your Honor, again, if  18 

       there's something -- another type of justification  19 

       defense that might be appropriate, obviously, we  20 

       would expect the Court to look at that and review  21 

       that.  But at this point, these are what we are  22 

       contemplating.  And I would add to that --  23 

                THE COURT:  So, you're only asking me to  24 

       rule on the ones you've raised?  25 
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                MR. THEODORE:  That's, that's correct, Your  1 

       Honor.  Kind of --  2 

                THE COURT:  Does that answer your question,  3 

       Mr. Irwin?   4 

                MR. IRWIN:  It does, Your Honor.   5 

                THE COURT:  Okay. 6 

                MR. THEODORE:  Your Honor, kind of  7 

       incorporated in that would be the, the war crimes  8 

       issue, the 18 United Code Section 2441.  I don't  9 

       think I specifically articulated that in the motion  10 

       to preclude, but it's, it's pretty much intertwined  11 

       with the international law defense -- with  12 

       international law.  So, we would say we also would  13 

       include that.   14 

                THE COURT:  All right.  So, what do you say  15 

       just real briefly about the prematurity of a decision  16 

       on this? 17 

                MR. THEODORE:  And, just for the record,  18 

       Your Honor, we did mention during the telephone  19 

       conference that this was the type of motion that  20 

       could be raised as a motion in limine before trial.   21 

       Obviously, we're not talking about right at trial,  22 

       but at least shortly before trial.  I mentioned that  23 

       to Your Honor that, you know, should we -- It's going  24 

       to overlap, though, and probably intertwine with some 25 
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       defense motions, and just for judicial economy,  1 

       should we bring that forward at this time.  And you  2 

       suggested we should.  And I think that is an  3 

       appropriate way because there's so much, there's so  4 

       much of a connection between the motions here.   5 

       They're, they're so overlapping in a sense.  We do  6 

       think this could be raised in a motion in limine, but  7 

       we don't believe it should be raised at trial.  Your  8 

       Honor, in United States versus Johnson, a fairly  9 

       recent Sixth Circuit case, they talk about the court  10 

       may preclude an affirmative defense as a matter of  11 

       law if the defendant is not able to establish the  12 

       elements.  And in that particular case, the Court  13 

       held that the defendants' proffered evidence was  14 

       legally insufficient to support a duress defense and  15 

       the Court precluded any presentation of that type of  16 

       evidence to the jury.  So, Your Honor, I think the  17 

       Court can rule as a matter of law based upon the  18 

       evidence and the averments that have been made so far  19 

       through pleadings that there is not -- this is not  20 

       the type of case -- there's no really reasonably  21 

       anticipated evidence here that could establish a  22 

       necessity defense as a matter of law and that --  23 

                THE COURT:  Is it, is it your position that  24 

       the Defendants must come forward with that at this 25 
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       point?  Let's suppose they do have evidence.  Do they  1 

       have to come forward with it at this motion stage? 2 

                MR. THEODORE:  I don't think that -- I mean,  3 

       I think the Government has the right to anticipate  4 

       certain evidence that might not be applicable --  5 

       might not be relevant and do a motion in limine  6 

       motion to prevent that evidence from coming in.  I  7 

       don't think the Government has to wait until that  8 

       evidence comes in -- Or let's say they are doing voir  9 

       dire and they are anticipating maybe being able to  10 

       get into that defense at trial, even at trial, the  11 

       Court may say, no, we're not going to -- we don't  12 

       think that that's relevant or you're not meeting the  13 

       standard for that, and they've tainted the whole jury  14 

       by getting into voir dire questions concerning maybe  15 

       such a defense.  I think the Court can, can based  16 

       upon the evidence and information it has at this time  17 

       make that ruling if it has sufficient -- I think --  18 

       Again, that's why I believe some cases have just  19 

       categorically rejected it in this context in the case  20 

       of nuclear protesters who are trying to rates a  21 

       necessity defense.   22 

                THE COURT:  Oh, I understand that.  My  23 

       question still is, is if the Defendants felt like  24 

       they had evidence that would meet the requirement of 25 
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       the justification or necessity defense, must they  1 

       bring it forward at this time --  2 

                MR. THEODORE:  Well, I think they should --  3 

                THE COURT:  -- in order to rebut a motion?   4 

                MR. THEODORE:  I think they should at least  5 

       proffer that.   6 

                THE COURT:  What do you say to Mr. Lloyd's  7 

       argument that by requiring that, you're essentially  8 

       requiring the defendant to tell you what their  9 

       defense is?  They don't have the requirement to do  10 

       that in any other case which you prosecute.   11 

                MR. THEODORE:  No, but if they want to raise  12 

       an affirmative defense, I think they have some type  13 

       of a duty to try to show that that might be  14 

       applicable.  And, again, I cite Johnson, United  15 

       States versus Johnson, where the Court precluded a  16 

       duress defense based upon proffered evidence.   17 

                THE COURT:  What's the cite for that?   18 

                MR. THEODORE:  That is 416 F. 3d 464 at 468,  19 

       Sixth Circuit, 2005.   20 

                THE COURT:  Okay.  Thank you.  All right.   21 

       Anything further?   22 

                MR. THEODORE:  You know, just, just a very  23 

       kind of brief response to some of Mr. Quigley's  24 

       comments there about -- He did mention that about the 25 
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       First Amendment, he was perplexed that we were trying  1 

       to preclude them from raising First Amendment.   2 

       We're -- Essentially, the Government's position is  3 

       that they cannot say that their conduct was justified  4 

       based on First Amendment principles.  Obviously, even  5 

       protected speech is not protected at all times and at  6 

       all places.  And, certainly, in the Y-12 premises,  7 

       that wasn't a public forum for them to be able to  8 

       say, well, they were exercising symbolic speech or  9 

       whatever when they were doing that.  Obviously, they  10 

       have many ample opportunities to exercise their free  11 

       speech rights, their First Amendment rights with  12 

       regard to their anti-nuclear protests.  In fact, we  13 

       suggest that.  I think Y-12 embraces that.  That's  14 

       why they even tried to accommodate them at the  15 

       Visitors Center.  And a couple of times a year when  16 

       they want to have mass demonstrations, they're,  17 

       they're afforded that opportunity and it's  18 

       encouraged.  And, that's, and that's a great thing,  19 

       too.  And, in fact, when you watch those  20 

       demonstrations -- and I've been there -- it's a great  21 

       thing.  It's a great thing that they're able to do  22 

       that.  And that's what this country is about to be  23 

       able to do that.  But going into the premises is not  24 

       a public forum and that's not the time or the place 25 
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       to do that.  You can't yell fire in a theatre.  You  1 

       can't threaten to shoot the President.  Those aren't  2 

       protected by free speech.  And there's limits to  3 

       that.  And that's all we're saying, that it's not a  4 

       defense in this case.  And the same thing with the  5 

       moral -- being able to try to say that defense of  6 

       their moral, moral or religious views.  You know,  7 

       there's a case we cite in our motion, the Urfer case.   8 

       And the Court of Appeals in the Seventh Circuit  9 

       concluded the defense of moral, political, or  10 

       religious beliefs regarding the use or possession of  11 

       nuclear weapons, however strongly held, did not  12 

       provide a defense to the violations of the law they  13 

       committed.  You know, Mr. Quigley was talking about,  14 

       well, we're trying to let the jury decide it.  But  15 

       this -- The jury still has to be provided with  16 

       relevant evidence relevant to the elements --  17 

       relevant to the crimes that they're charged with and  18 

       the elements, not just to go off on anything that  19 

       they want.  You know, he mentions -- You know, he  20 

       mentions, oh, the Congress -- the Congressman was  21 

       praising their conduct and stuff.  That's not even  22 

       really relevant.  But to go into that, there  23 

       were also -- there was also Congressmen at those same  24 

       Congressional hearings who condemned the Defendants 25 
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       and wanted to know why they weren't locked up, why  1 

       they were even at that hearing.  There was a person  2 

       who expressed that at that hearing.  So, there is  3 

       different views on that particular point.  You know,  4 

       Mr. Quigley mentioned Ms. Lentsch -- Sister Lentsch  5 

       said at the trial, well, I -- you know, she wasn't  6 

       able to say the whole truth.  And she continued that  7 

       course.  And, in fact, from my recollection, Judge  8 

       Guyton even admonished her to a degree as far as just  9 

       answer the questions and don't try to get into the  10 

       Court's prior ruling on this.  You know, since  11 

       Mr. Quigley's somewhat questioning our ethics and  12 

       what we're trying to do obviously and preclude this,  13 

       I think it's fair to say here they know it's not a  14 

       defense here.  These Defendants, they know.  They've  15 

       been through this thing several times.  They're all  16 

       recidivists when it comes to this.  They, they know  17 

       it's not a defense.  What they want here -- And they  18 

       don't really want to present the defense to the jury  19 

       with any real expectation that they are going to get  20 

       acquitted on it.  What they want is a forum.  And,  21 

       they're, they're getting basically what they want.   22 

       They want to present their anti-nuclear agenda and  23 

       they want the biggest forum they can get in order to  24 

       do that.  And the more that they can espouse their 25 
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       views about operations at Y-12 or, or the horrors of  1 

       nuclear weapons and things like that, the more they  2 

       can express that, the happier they are.  That's --  3 

       They, they are fulfilling their agenda.  And they  4 

       would just like to do that at the trial in front of  5 

       the jury because it gives them their soap box to get  6 

       on, you know, to promote their agenda.  That's,  7 

       that's what they're really at here.  These things --  8 

       These defenses -- These so called defenses don't go  9 

       to the elements of the offense.  And that's why they  10 

       shouldn't come in.  Thank you.   11 

                THE COURT:  Okay.  All right.  Let's take  12 

       up --  13 

                MR. QUIGLEY:  Your Honor, one thing, please.   14 

                THE COURT:  Oh, yes.   15 

                MR. QUIGLEY:  I would just like to apologize  16 

       to the prosecutors.  I didn't mean to question their  17 

       ethics.  If they took it that way --  18 

                THE COURT:  Oh, I think he was getting a  19 

       little zealous there --  20 

                MR. QUIGLEY:  Oh, okay.   21 

                THE COURT:  -- at the end.  And it was a  22 

       little bit of a closing argument in a motion hearing.   23 

       I didn't, I didn't take it as that. 24 

                MR. QUIGLEY:  Thank you.  25 
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                THE COURT:  All right.  The discovery  1 

       motion, what do you really think you're entitled to?   2 

                MR. QUIGLEY:  Well, it, it depends on how  3 

       you rule on the other stuff, Judge.  Most of the  4 

       discovery motions that I put in, and the bulk of  5 

       which were objected to, were this issue of relevance.   6 

       They were talking about what's at Y-12, how much is  7 

       there, how they process the weapons, what do the  8 

       Congressional hearings say about it.  These are all  9 

       things that we would like to be able to find out to  10 

       see if we can use as defenses for the trial.  And --  11 

                THE COURT:  Is that the standard?   12 

                MR. QUIGLEY:  Do I have the standard --  13 

                THE COURT:  Is the standard for discovery  14 

       what you want to look at to see if you can --  15 

                MR. QUIGLEY:  No.   16 

                THE COURT:  -- use it at trial?   17 

                MR. QUIGLEY:  No, I have the exact standards  18 

       set out in the brief, Your Honor.  But I will just  19 

       summarize for you.   20 

                THE COURT:  No, I know.  But what I'm trying  21 

       to figure out is what's at Y-12 and how they process  22 

       and things like that, how, how does that affect  23 

       whether your folks are guilty or not guilty of  24 

       trespassing?  25 
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                MR. QUIGLEY:  I, I think it goes in part to  1 

       what was the harm that they were seeking to avoid.   2 

       Is the harm of a very small, limited, well protected,  3 

       closely supervised, supervised laboratory where they  4 

       process a little bit of uranium for benign purposes  5 

       or is it a gigantic place that has hundreds of metric  6 

       tons of enriched uranium that has the potential to  7 

       destroy life on earth as we know it.  And that's --  8 

                THE COURT:  Well, we're kind of back to  9 

       where we started. 10 

                MR. QUIGLEY:  Yeah, that's right.   11 

                THE COURT:  Is that then the basis for me to  12 

       make a decision, the extent of the harm?  In other  13 

       words, if there's only one bomb out there, they lose.   14 

       But if there's a hundred, they win? 15 

                MR. QUIGLEY:  No.  You're right.   16 

                THE COURT:  So, what does the extent of the  17 

       mega tonnage out there have to do with their guilt or  18 

       innocence?   19 

                MR. QUIGLEY:  I, I think that at the  20 

       discovery phase, that we have the right under the  21 

       Federal Rules to seek to inspect materials that we  22 

       think -- There's a specific -- I can't find the rule,  23 

       but there's specifics in terms of preparation for  24 

       trial.  It may be that we look at this and decide 25 
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       that you're right, that this doesn't make a  1 

       difference.  But that's the right that we would like  2 

       to exercise.   3 

                THE COURT:  Okay.   4 

                MR. QUIGLEY:  I think that's a summary of  5 

       what I meant.   6 

                THE COURT:  Mr. Irwin.   7 

                MR. IRWIN:  Your Honor, I'm responsible for  8 

       the Motion for Specific Discovery.  It's just one,  9 

       two, and, three.   10 

                THE COURT:  Uh-huh.   11 

                MR. IRWIN:  That motion.  I can take a third  12 

       right away.  Number -- The third one I'd like to  13 

       withdraw.   14 

                THE COURT:  Okay.   15 

                MR. IRWIN:  We requested a site visit with  16 

       the Government.  They said that they're looking into  17 

       it.  And after our meeting, I have found some of  18 

       these materials in public records.  So, I won't need  19 

       that.  I would like to say that the prosecution has  20 

       been helpful with discovery.  We had a meeting.  This  21 

       is of eighteen different subjects.  These are just  22 

       the three that we couldn't resolve among ourselves.   23 

       But the prosecution has been forthcoming on  24 

       discovery.  25 
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                THE COURT:  Okay.   1 

                MR. IRWIN:  The first request, any records  2 

       or recordkeeping from the prior years regarding  3 

       installation, layout, preparation, the cost of the  4 

       fences, I would submit that this is in the custody  5 

       and control of the Government.  They provided a  6 

       detailed list of people for the, for the repair costs  7 

       of these records, which is half of the picture, and  8 

       we would like the other half from these Federal  9 

       people.  They're, they're Federal Government and it  10 

       is under the control of the Government.   11 

                THE COURT:  What do you want?   12 

                MR. IRWIN:  I just want the cost, the cost  13 

       of the installation of the fence, how much did it  14 

       cost to build this fence.  The Government has  15 

       informed us that they're alleging approximately  16 

       seventy thousand dollars worth of damage.  In terms  17 

       of materiality -- how that's material to our defense,  18 

       U.S. Section 1361 and 62, which is Count One, is  19 

       amount driven.  Under a thousand is a misdemeanor.   20 

       Over a thousand is a felony.   21 

                THE COURT:  Is it the cost to build the  22 

       fence or the cost to repair the fence?   23 

                MR. IRWIN:  That's my question, Your Honor.   24 

       I -- We're getting the cost to repair the fence, but 25 
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       we're not getting the other half, the cost to build  1 

       it.  And since they're alleging seventy thousand  2 

       dollars --  3 

                THE COURT:  Well, I understand.  But if you  4 

       come over to my house and you break one of my  5 

       shutters and I'm saying I want you to pay for it,  6 

       you're not entitled to have how much I paid for my  7 

       house --  8 

                MR. IRWIN:  If I --  9 

                THE COURT:  -- when I bought it and every  10 

       penny I put into it, are you?  Aren't you just  11 

       entitled to the cost of the shutter?   12 

                MR. IRWIN:  Well, I, I understand and agree,  13 

       actually, Your Honor, if you said the cost of the  14 

       shutter was ten dollars.   15 

                THE COURT:  Sure.   16 

                MR. IRWIN:  But if you're saying the cost of  17 

       the shutter is seventy thousand dollars and that  18 

       pushes me into a felony, I believe that would make it  19 

       material to our defense if we're arguing that, no,  20 

       actually, your shutter reasonably was only a ten  21 

       dollar shutter.   22 

                THE COURT:  How, how are you going to use  23 

       that in evidence?   24 

                MR. IRWIN:  If they provide the cost, if it 25 
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       shows --  1 

                THE COURT:  The cost to build the fence.   2 

                MR. IRWIN:  Well, see, I haven't seen the  3 

       cost of the installation of the fence.  But say  4 

       there's four foot of damage on the fence and the per  5 

       square footage for repairing that fence was fifty  6 

       dollars and -- but the Government is alleging they  7 

       spent seventy thousand dollars, well, that would be  8 

       for the jury I believe to determine between those  9 

       facts which is more probable in terms of the cost.   10 

       And that reflects into the statute, which is if it's  11 

       under a thousand dollars, our clients are only facing  12 

       a misdemeanor.  Over a thousand is what makes it into  13 

       a felony.  And I believe that the Government does  14 

       intend to use the cost of the fence in their case in  15 

       chief, but we're only getting half the cost, the cost  16 

       of repair, not installation.  And I believe that that  17 

       would be a fair comparison for the jury to see to  18 

       determine whether or not seventy thousand dollars is  19 

       a fair amount for repair of these fences how much it  20 

       cost to build originally.   21 

                THE COURT:  Okay.   22 

                MR. IRWIN:  Second, for every call and alarm  23 

       record kept during the call time and response during  24 

       the month before and after the alleged intrusion, 25 
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       well, again, I would argue that is in the custody and  1 

       control of the Government.  They do have access to  2 

       that record.  I believe that it's material to our  3 

       defense because alleging seventy thousand dollars  4 

       worth of damage in "x" amount of time, if it's three  5 

       minutes versus five hours, you know, that's -- that I  6 

       think is a fact question that the jury can look at. 7 

                THE COURT:  You want what?  Telephone calls?   8 

       What did you say?   9 

                MR. IRWIN:  Not, not telephone calls, Your  10 

       Honor, just the records of the time -- of the  11 

       response times for intrusions for the month before  12 

       and the month afterward.  There must be a sheet where  13 

       they recorded, we had a deer come on the property, it  14 

       took us five minutes to respond and, you know, five  15 

       minutes to find out what happened.   16 

                THE COURT:  How, how is that relevant?  I  17 

       mean, what if it's five minutes or what if it's five  18 

       hours, what difference does that make?   19 

                MR. IRWIN:  Well, from the position of the  20 

       jury, I would suggest that if it's five minutes, it's  21 

       harder to do seventy thousand dollars worth of damage  22 

       within five minutes as opposed to an hour or an hour  23 

       and a half.  And from --  24 

                THE COURT:  To do what?  25 
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                MR. IRWIN:  Okay, Your Honor.  The --  1 

       Seventy thousand dollars is -- I would argue is a  2 

       great deal of damage.   3 

                THE COURT:  To a fence.   4 

                MR. IRWIN:  To a fence, correct.   5 

                THE COURT:  Okay.   6 

                MR. IRWIN:  And, also --  7 

                THE COURT:  But the time --  8 

                MR. IRWIN:  It's not just the fence, Your  9 

       Honor.  It's also the concrete buttress and some of  10 

       the spray paint that happened.  The time that it took  11 

       to do this, you know, to the point to where it's  12 

       seventy thousand dollars -- If I'm arguing that it  13 

       took five minutes and I did seventy thousand dollars  14 

       worth of damage, that's different from if it took two  15 

       hours.   16 

                THE COURT:  That's silly, Mr. Irwin.   17 

                MR. IRWIN:  I, I respectfully disagree, Your  18 

       Honor.   19 

                THE COURT:  I mean, if you had a Ferrari out  20 

       there, you could do a lot of damage in five minutes  21 

       if you ran into it with a bulldozer.  But if you sat  22 

       there with a pen for three hours and tried to damage  23 

       it -- So, time is irrelevant.  What was time going to  24 

       tell you?  25 
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                MR. IRWIN:  Well, Your Honor, if you had a  1 

       pen and only two minutes and you were alleging  2 

       complete damage to the Ferrari as opposed to a few  3 

       hours, I think it would be relevant.  It --  4 

                THE COURT:  What does, what does an  5 

       intrusion by a deer a month after this incident have  6 

       to do with relevance?   7 

                MR. IRWIN:  Well, part of the relevance is  8 

       is by the Government's discovery record, there were  9 

       technical and mechanical failures.   10 

                THE COURT:  So?   11 

                MR. IRWIN:  One of the cameras did not work.   12 

       There was other failures that happened in the site.   13 

       I think that the relevance of that is that it allows  14 

       us to compare that with the records before and  15 

       afterward.  If by the Government's discovery, it's  16 

       shown that there were problems -- technically, there  17 

       were problems with the cameras that were used --  18 

                THE COURT:  Okay.   19 

                MR. IRWIN:  -- that gives us a fair standard  20 

       of comparison for, all right -- You know, you  21 

       admitted in discovery it was showing that you were  22 

       having these problems.  Were you having it the month  23 

       before?  That gives us a standard of comparison for  24 

       whether, you know, there was a problem with the 25 
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       camera the month before and it wasn't recording  1 

       properly.   2 

                THE COURT:  But what does -- If there was or  3 

       there wasn't, how does that affect anything?   4 

                MR. IRWIN:  Well, it brings me back to the  5 

       time.  By your example of the Ferrari, if you only  6 

       have two minutes for them to do damage versus two  7 

       hours.  And I believe the Government will be  8 

       presenting evidence as to the timing, how long it  9 

       took, how long the intrusion took, what the response  10 

       times were from the discovery that we've gotten.  And  11 

       I think that's what makes it relevant.   12 

                THE COURT:  Is the damage going to be  13 

       anything more than the cost of repairs, Mr. Theodore?   14 

                MR. THEODORE:  No.  And we only have to meet  15 

       a minimal threshold for the statute of over a  16 

       thousand dollars.   17 

                THE COURT:  Well, I mean, the cost is the  18 

       damage to the fence, right?  If you did it in one  19 

       minute or it took you an hour, it's the same damage.   20 

       There's no difference in time.   21 

                MR. IRWIN:  I would agree with Your Honor.   22 

       But the thing is that from the materials that we've  23 

       gotten, the spreadsheets, they're alleging  24 

       fifty-three thousand dollars worth of damage in the 25 
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       spreadsheets.  And the Government has informed us in  1 

       the discovery meeting that they're estimating seventy  2 

       thousand dollars worth of damage.  And it's not just  3 

       incorporating just the physical damage to the fence,  4 

       but video recordings, a lot of other side items that  5 

       they've put in the overall costs.   6 

                THE COURT:  What do you say about that, Mr.  7 

       Theodore?   8 

                MS. KIRBY:  Your Honor, if I may actually --  9 

                THE COURT:  Yeah, Ms. Kirby.   10 

                MS. KIRBY:  -- respond to this motion?  We  11 

       provided probably more than we needed to necessarily.   12 

                THE COURT:  And I understand all that.  Just  13 

       tell me about this.   14 

                MS. KIRBY:  Okay.  And in response to the  15 

       spreadsheets and all that, those were prepared by  16 

       Y-12 for their own internal repairs and  17 

       documentation.  They were not prepared for purposes  18 

       of discovery.  So, that probably includes items that  19 

       we are -- you know, that are not part of that, but  20 

       they are just the items that Y-12 maintained as part  21 

       of that repair that we just turned over directly to  22 

       you.  I don't know if that helps or not.   23 

                THE COURT:  It doesn't help me.   24 

                MS. KIRBY:  Okay.  How can I respond more -- 25 
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                THE COURT:  Are you, are you claiming damage  1 

       other than the actual cost to repair?   2 

                MS. KIRBY:  No, Your Honor.  We are only  3 

       claiming the cost of the damage, the repairs that  4 

       were made to cleaning the walls where blood was  5 

       splashed, repainting where the Defendants spray  6 

       painted and graffitied the walls and some of the  7 

       other concrete barriers, and the cuts to the fences,  8 

       that type of stuff.   9 

                MR. IRWIN:  That clarifies it for me, Your  10 

       Honor.   11 

                THE COURT:  Very well.   12 

                MR. IRWIN:  You know, I was told -- being  13 

       told seventy thousand dollars in the materials that I  14 

       got.   15 

                THE COURT:  Well, that may be what it cost  16 

       to clean it up.  I don't know.   17 

                MR. IRWIN:  I understand, Your Honor.  And I  18 

       believe this has clarified it adequately for me.   19 

                THE COURT:  Okay.  So, you were getting a  20 

       spreadsheet apparently that included a whole lot of  21 

       other costs that included things like taping and  22 

       things like that?   23 

                MR. IRWIN:  Contract labor, all of that,  24 

       Your Honor.  25 
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                THE COURT:  All right.   1 

                MR. IRWIN:  It was in that that my confusion  2 

       arose.   3 

                THE COURT:  All right.  It sounds like none  4 

       of that is being contemplated as a, as a claim for  5 

       damage, correct?   6 

                MS. KIRBY:  That is correct, Your Honor.   7 

                THE COURT:  All right.   8 

                MR. IRWIN:  Thank you, Your Honor.   9 

                THE COURT:  Anything else, Mr. Irwin?   10 

                MR. IRWIN:  No, Your Honor.   11 

                THE COURT:  All right.  Does that cover all  12 

       of the discovery requests at this point then? 13 

                MR. QUIGLEY:  Your Honor, the rest is just  14 

       submitted on the record that's before us.   15 

                THE COURT:  All right.  Anything you want to  16 

       argue additional, Ms. Kirby, if this is your motion  17 

       to handle?   18 

                MS. KIRBY:  Your Honor, I'll respond.   19 

                THE COURT:  Okay. 20 

                MS. KIRBY:  I don't know that what I have to  21 

       respond with is going to be much additional to what's  22 

       been filed.  And I know we're probably fairly short  23 

       on time at this point.  So, I'll try to be pretty  24 

       concise with my statements.  25 
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                Your Honor, pursuant to Rule 16, as Your  1 

       Honor knows, the United States has permitted the  2 

       Defendants to inspect, copy, and photograph documents  3 

       or tangible objects that are within the Government's  4 

       possession, custody, or control.  Some of the items  5 

       that the Defendants are requesting may not be, such  6 

       as some of the Congressional transcripts, that sort  7 

       of thing.  Also, those items that are material to the  8 

       preparation of the Defendants' defense that are  9 

       intended for use in the United States' case in chief  10 

       and that belonged to or were obtained from the  11 

       Defendants, those are the sorts of items that the  12 

       Defendants are entitled to under Rule 16.  Also,  13 

       pursuant to Federal Rules of Evidence Rule 402, to be  14 

       admissible, the evidence has to be relevant in this  15 

       case.   16 

                With regard to the cost of the fence, I  17 

       believe we have settled that matter in here today.   18 

                And then also with regard to the response  19 

       times one month before and one month after the  20 

       incident, the Defendants are not denying that they  21 

       did the damage that's alleged.  In their pleadings --  22 

       and I reference Document 49 of the Defendants' Motion  23 

       To Dismiss Charges and that's page seven -- the  24 

       Defendants even state that they trespassed and 25 
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       breached the highly enriched uranium materials  1 

       nuclear facility, that they splashed human blood on  2 

       the building, that they hammered on the wall, and  3 

       that they stretched crime scene tape, they spray  4 

       painted words on the walls, they hung banners.  Your  5 

       Honor, the Defendants' requests for the alarm time  6 

       information based on some kind of time constraint,  7 

       could they have done this damage in that time sort of  8 

       thing as that reasoning for getting this information  9 

       is disingenuous I submit to the Court.   10 

                With regard to the remaining items of  11 

       discovery that have either not been settled or, you  12 

       know, have not been provided by the Government or  13 

       that are, are in the possession, custody, or control  14 

       of the Government, the U.S. is mindful and faithful  15 

       in fulfilling its obligations pursuant to Rule 16,  16 

       Brady, the Jencks Act, and Giglio.  And the  17 

       Defendants have not shown that the United States has  18 

       failed to meet its obligations.  Here, the items that  19 

       have not been provided, they are not to be used in  20 

       the United States' case in chief.  They are not items  21 

       that belong to the Defendants.  And the United States  22 

       submits that these additional items requested are not  23 

       material to the Defendants' defense in this case.   24 

       And, of course, whether or not Your Honor finds that 25 
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       the Government's motion to preclude defenses should  1 

       be granted or denied will bear on that heavily.  But  2 

       even if Your Honor were to find that some of these --  3 

       that these defenses that we're moving the Court to  4 

       preclude are material or that some of these items may  5 

       be material to those defenses, the Government submits  6 

       they are not relevant so that they should not be  7 

       admissible under the Federal Rules of Evidence.   8 

       Therefore, the Defendants are not entitled to this  9 

       fishing expedition that they hope to engage in and  10 

       all these various documents and materials.  And the  11 

       Government does submit that such materials would lead  12 

       to confusion of the jury and mislead the jury as to  13 

       the actual elements of the offense.  And that's all I  14 

       have.   15 

                THE COURT:  What about all the Y-12  16 

       information they want?  What's your position on that?   17 

                MS. KIRBY:  I mean, in my opinion, it falls  18 

       under -- And in our motion, that falls under, you  19 

       know, this is not information to be used in the  20 

       Government's case in chief.  And to the extent that  21 

       some of the information -- I'm not sure exactly what  22 

       you're referencing specifically, but there is a Y-12  23 

       website maintained on the internet that does give  24 

       information about its mission and about the mission 25 
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       of the HEUMF Building and other information.  There's  1 

       definitely public information out there the defense  2 

       could readily research to get information.  But with  3 

       regard to certain details of the contents of the  4 

       building, the Government submits that those pieces of  5 

       information are not material to the Defendants'  6 

       defense.  And even if they were, they wouldn't be  7 

       relevant.   8 

                THE COURT:  All right.  Thank you.  All  9 

       right, Mr. Quigley, anything final?   10 

                MR. QUIGLEY:  No, Your Honor.   11 

                THE COURT:  Mr. Irwin?   12 

                MR. IRWIN:  No, Your Honor.   13 

                THE COURT:  Mr. Obed?   14 

                MR. BOERTJE-OBED:  No, but I didn't know if  15 

       they were going to bring something up about Ms.   16 

       Rice's "pretrial trouble".   17 

                THE COURT:  I'll take care of that.   18 

                MR. OBED:  Okay.   19 

                THE COURT:  Mr. Lloyd, anything else on  20 

       that?   21 

                MR. LLOYD:  Well, I do have a concern about  22 

       conditions of release, Your Honor.  And it's up to  23 

       Your Honor as to when that's appropriate.   24 

                THE COURT:  Do you want to take that up in 25 
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       open Court or do you want to just --  1 

                MR. LLOYD:  I can tell you briefly what the  2 

       issue is --  3 

                THE COURT:  Okay.   4 

                MR. LLOYD:  -- and then Your Honor can  5 

       instruct me, of course, as to how to proceed.   6 

                THE COURT:  Okay.   7 

                MR. LLOYD:  The standard conditions of  8 

       supervised release in this District include a  9 

       condition that Defendants not talk -- I'm trying to  10 

       remember the precise language, but you're not  11 

       supposed to have any contact with a potential  12 

       witness.  And, of course, in a conspiracy case, which  13 

       this is not -- In a conspiracy case, there's often a  14 

       concern that one accused person not be communicating  15 

       with an accused co-defendant.  There -- This, Your  16 

       Honor, as is evident from today and past hearings, is  17 

       nothing like an Oxycodone conspiracy case.  And I  18 

       want to make certain because the Probation Office or  19 

       a Probation Officer has raised an issue with me that  20 

       these Defendants continue to be free to communicate  21 

       with each other.   22 

                THE COURT:  What do you say, Mr. Theodore,  23 

       or, Ms. Kirby?  Do you have any objection to that?   24 

                MS. KIRBY:  No, Your Honor, we have no 25 
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       objection to that.  We're aware that they've been  1 

       talking with one another in planning their defense.   2 

                THE COURT:  And I think it's been honoured  3 

       in the breach, anyway.  But I will say that, you  4 

       know, that condition is in there for a really good  5 

       reason.  And it's to protect people.  However, it's  6 

       not meant to preclude common defense strategies when  7 

       people are proceeding along a similar tract.   8 

       However, if Mr. Walli or Ms. Rice or Mr. Obed do not  9 

       want to meet, they are absolutely entitled not to.   10 

       And if I were to find someone were trying to  11 

       intimidate someone or anything like that, then that  12 

       would be a violation.  But given what I think you're  13 

       proffering, which is everybody wants to meet together  14 

       and prepare for trial and you have essentially a  15 

       common defense, I don't have a problem with that.   16 

       Okay? 17 

                MR. LLOYD:  Thank you, Your Honor, for that  18 

       clarification.   19 

                THE COURT:  All right.  Is there anything  20 

       else that we need to take up on behalf of the  21 

       Government?   22 

                MS. KIRBY:  Your Honor, it's not necessarily  23 

       on behalf of the Government, but I believe there's  24 

       one pending motion remaining for a Bill of 25 
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       Particulars.   1 

                THE COURT:  Oh, okay. 2 

                MR. QUIGLEY:  Your Honor, I, I just included  3 

       that in my discussion about the discovery in general.   4 

       And I think those same arguments would apply on both  5 

       sides.   6 

                THE COURT:  All right.  Submit it on the  7 

       briefs?   8 

                MR. QUIGLEY:  Yes, Your Honor.   9 

                MS. KIRBY:  Yes, Your Honor, that's fine.   10 

                THE COURT:  Okay.  Thank you for bringing  11 

       that up.  Anything else at this point, Mr. Theodore,  12 

       Ms. Kirby?   13 

                MR. THEODORE:  No, Your Honor.   14 

                THE COURT:  Anything else on behalf of any  15 

       of the Defendants?   16 

                MR. IRWIN:  No, Your Honor. 17 

                MR. HUTSON:  No, Your Honor.   18 

                THE COURT:  I will say to the Defendants who  19 

       are out on release, that so far, everybody has done  20 

       well and kept the conditions.  And all that is good.   21 

       And I'm going to allow you to stay out.  There's been  22 

       a little bit of concern on my part about the tenor of  23 

       the conversation with our local Probation Officer.   24 

       And you're obviously to treat him with respect and 25 
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       not tell him what the law is and not tell him what  1 

       you're going to do.  You are to ask.  And you are to  2 

       ask permission.  And if that creates some difficulty  3 

       for you, you can bring that up with me in this  4 

       particular case.  So, that should be enough said  5 

       about that issue.  And I trust there won't be a  6 

       problem in the future.  Okay?   7 

                There being nothing further, Court will  8 

       stand in recess until one o'clock.   9 

                THE COURTROOM DEPUTY:  All rise.  This  10 

       Honorable Court stands in recess.   11 

       (End of proceedings in this matter.) 12 
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