
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TENNESSEE 

AT KNOXVILLE 
 

UNITED STATES OF AMERICA, ) 
      ) 

Plaintiff,  ) No. 3:12-CR-107 
   ) 

v.      ) JUDGES PHILLIPS/SHIRLEY 
      ) 
MICHAEL R. WALLI,   ) 
MEGAN RICE, and    ) 
GREG BOERTJE-OBED,   ) 
      ) 

Defendants.  ) 
 

GOVERNMENT’S RESPONSE TO DEFENDANTS’ OBJECTION  
TO MAGISTRATE’S  REPORT AND RECOMMENDATION DENYING  

DEFENDANTS’ MOTION TO DISMISS INDICTMENT 
 

 Now comes the United States of America, by and through the United States Attorney for 

the Eastern District of Tennessee, and hereby responds to the Defendants’ Objection to 

Magistrate’s Report and Recommendation Denying Defendants’ Motion to Dismiss Indictment 

[Doc. 71] (“Objection”).   

PROCEDURAL BACKGROUND 

 On November 2, 2012, the defendants filed a Motion to Dismiss the Indictment in this 

case claiming that the production, processing, and storage of nuclear weapons violates United 

States and international law.  More specifically, in their motion they contend that the production 

and continuing threat of use of nuclear weapons (1) is a war crime under 18 U.S.C. § 2441(c)(2), 

and (2) violates international law.  Thus, the defendants contend that their actions of breaking 

into the Y-12 National Security Complex and damaging and defacing government property were 

justified.   
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 On January 2, 2013, the magistrate judge filed a Report and Recommendation (“R&R”) 

that recommended that the defendants’ motion be denied because a justification theory, while 

sometimes an available defense at trial, is not a basis for pretrial dismissal of an indictment.  

[Doc. 63, R&R, p. 8.]  The superseding indictment, which added a third felony offense 

(18 U.S.C. § 2155), had not been returned at the time of the defendants’ motion and oral 

argument.   The magistrate judge found, however, that the same analysis applied to the new 

charge in the superseding indictment.  Accordingly, he found that the justification theories raised 

by the defendants were not a basis for dismissing any of the charges, including the new count.  

 Once a magistrate judge has submitted a Report and Recommendation to the District 

Court regarding the disposition of any pretrial motions referred for consideration pursuant to 

28 U.S.C. § 636(b), a defendant may file “specific written objections to the proposed findings 

and recommendations” under Fed. R. Crim. P. 59(b)(2).  Such objections to a Report and 

Recommendation “must specifically identify those findings to which he objects.”  United States 

v. Slay, 714 F.2d 1093 (11th Cir. 1983)(citing Nettles v. Wanwright, 677 F.2d  404, 410 n.8).  

(5th Cir. 1982)).  The Sixth Circuit has held that generalized objections do not constitute a 

“specific objection” under Rule 59(b)(2) as to any findings of either fact or conclusions of law.  

Howard v. Sec’y of Health and Human Services, 932 F.2d 505, 509 (6th Cir. 1991). 

ARGUMENT 

 1. Applicability of the R&R to the New Count in Superseding Indictment 

 Initially, the defendants object to the R&R because the magistrate judge applied his 

analysis and recommendation to the new charge (18 U.S.C. § 2155) in the Superseding 

Indictment.  The defendants contend that they did not have the opportunity to respond to the new 

charges in either their motion to dismiss or the hearings upon the motions.  The defendants argue 
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that the magistrate judge’s ruling upon the new charge based upon the defendants’ argument 

from the motion to dismiss was premature and violative of defendants’ due process rights.  

[Doc. 44, Motion to Dismiss; Doc. 49, Memorandum in Support of Motion to Dismiss.]  The 

magistrate judge actually gave the defendants a bonus by applying their arguments in the original 

motion to dismiss to the new charge. [R&R, p. 2, n. 2.]  He reviewed the new count for error 

even though it was not requested.  However, the defendants have now made the same arguments 

in their Motion to Dismiss New Sabotage Charge [Doc. 72] as permitted by the court.  Thus, the 

government does not oppose this Court holding in abeyance its decision on the new count until 

the magistrate judge addresses it in the new motion to dismiss. 

 2. Propriety of Defendants’ Request to Dismiss Indictment  
  based on Justification Theories   

 
 The defendants object to the magistrate judge’s finding that the justification theories 

raised in their motion to dismiss are not a basis for pretrial dismissal of the superseding 

indictment.  In the R&R, the magistrate judge correctly noted that the defendants were seeking 

dismissal of the indictment because they contended that some other group – either those 

operating Y-12 or the U.S. government – is committing a separate and distinct crime, which they 

describe as the production, storage, or threatened use of nuclear weapons.  [R&R, p. 5.]   The 

defendants argued that such conduct by others justified their actions and warranted dismissal of 

the indictment.  The magistrate judge found that while such justification theories may explain the 

motives for the defendants’ actions they do not provide a basis to dismiss a legally sufficient 

indictment.   

The defendants contend that the magistrate judge erred by relying on United States v. 

Knox, 396 U.S. 77 (1969) in concluding that justification defenses are not a basis for a pretrial 

dismissal of an indictment.  However, the defendants fail to adequately distinguish Knox, cite no 

Case 3:12-cr-00107   Document 77   Filed 01/31/13   Page 3 of 9   PageID #: 577



4 
 

contrary authority, and do not indicate that Knox was wrongly decided.  Clearly, it was not 

improper for the magistrate judge to rely upon the Supreme Court’s analysis in Knox to find that 

the justification theories proposed by the defendants were not a valid basis for a pretrial 

dismissal of the indictment.  As indicated in Knox, “Rule 12(b)(1) of the Federal Rules of 

Criminal Procedure . . . indicates that evidentiary questions of this type should not be determined 

on such motion.”  Knox, 396 U.S. at 83 n.7.  The defendants contend that such an “indication,” 

even if true, does not even apply to their arguments in the motion to dismiss.  The defendants, 

however, do not explain how it does not apply to their arguments.  Such an unsupported 

refutation is no basis for this Court to find that the magistrate judge erred.  The government 

submits that the magistrate judge was correct.  Justification defenses are just that – defenses; in 

fact, they are affirmative defenses.  See United States v. Ridner, 512 F.3d 846, 849 (6th Cir. 

2008).  In certain situations they can be raised as defenses at trial through evidence.  However, 

they are not a proper basis for a pretrial dismissal of an indictment. 

 The magistrate judge made it clear in the R&R that his denial of the motion to dismiss 

was based upon his conclusion that the defendants’ justification defenses do not constitute a 

basis for pretrial dismissal of the superseding indictment as a matter of law.  [R&R, p. 8.]  The 

magistrate judge went on to address the merits of the defendants’ justification arguments.  The 

defendants have also made objections to the magistrate judge’s additional findings.   In addition 

to the discussion below the government incorporates its Response to Defendants’ Motion to 

Dismiss the Indictment and relies upon the arguments therein. [Doc. 51]. 

 3. Political Question and Standing 

 The defendants object to the findings in the R&R that they lack standing to bring a 

general challenge to the United States policy regarding nuclear weapons or the operations at 
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Y-12, and that the issues raised in defendants’ motion are non-judiciable political questions.  The 

defendants contend that the doctrine of standing and political questions only apply to civil, not 

criminal cases. The defendants cite no authority for this contention.  In fact, issues have been 

found to be non-justiciable political questions in other criminal cases.  See United States v. 

Kabat, 797 F. 2d 580, 591-92 (8th Cir. 1986); United States v. Berrigan, 283 F. Supp. 356, 

341-42 (D.M.D. 1968); United States v. Katzberg, 201 F.R.D. 50 (D.R.I. 2001).  Further, the 

doctrine of standing permeates American jurisprudence, both civil and criminal. Contrary to the 

defendants’ contention, the court’s determination that an issue is a political question for purposes 

of a motion to dismiss an indictment does not relieve the prosecution of its burden to prove all 

elements of the offense beyond a reasonable doubt. 

 4. The War Crimes Statute – 18 U.S.C. § 2441  

 The defendants also object to the R&R and claim that the magistrate judge erred by not 

finding that actions at Y-12 violate the War Crimes Statute, 18 U.S.C. § 2441.  In the motion to 

dismiss the indictment, the defendants contended that through the invocation of international 

treaties and special conventions that the use and threatened use of nuclear weapons constitute 

war crimes in violation of 18 U.S.C. § 2441.  Addressing this issue in the R&R, the magistrate 

judge concluded that he is not able to find that the workers at Y-12 were using or even 

threatening the use of nuclear weapons.  Moreover, the magistrate judge found that the 

defendants offered no evidence indicating that the operations at Y-12 constituted war crimes.  

Further, the magistrate judge noted that the defendants even admitted that there was no precedent 

holding that the possession of nuclear weapons constitutes a war crime under § 2441.   [R&R, 

pp. 13-14.] 
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The government submits that it is clear from the language of 18 U.S.C. § 2441 that the 

statute is wholly inapplicable to the operations at Y-12. There is no evidence that the complex is 

involved in the “use” or “threatened use” of nuclear weapons as suggested by the defendants.    

Even if Y-12 is construed as a nuclear weapons production facility, it is not engaged in any 

conduct proscribed by 18 U.S.C. § 2441.  The defendants’ suggestion that the operations at Y-12 

constitute war crimes is based upon a disingenuous interpretation of 18 U.S.C. § 2441.  The 

magistrate judge correctly found that the operations at Y-12 do not constitute war crimes and that 

18 U.S.C. § 2441 does not provide the defendants with a basis for dismissal of the superseding 

indictment. 

5. International Law 

 a. International Court of Justice Opinion 

 The defendants contend that the magistrate judge erred in finding that the production, 

processing, and storage of nuclear weapons at Y-12 does not violate international law as 

expressed by the International Court of Justice (“ICJ”).  [Objection, p. 10.]  The defendants 

further object to the magistrate judge’s holding that “The ICJ does not state that the threat of use 

of nuclear weapons or a policy of deterrence -- much less production, maintenance, or storage of 

nuclear weapons -- violates international law.”  [Objection, p. 10.]  The government submits that 

the magistrate judge correctly interpreted the opinion by the ICJ regarding nuclear weapons.  

 The magistrate judge indicated that he had reviewed the ICJ opinion in detail.  He also 

noted that since the ICJ was offering an advisory opinion it did not constitute a rule of law, nor 

can the violation of the ICJ opinion constitute the violation of law.  The magistrate judge set 

forth specific paragraphs of the ICJ opinion where the ICJ indicates that neither the United 

Nations nor the Hague convention specifically prohibit the use of nuclear weapons. [R&R, 
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p. 15.]  The magistrate judge noted that in an eleven to three decision the ICJ held that neither 

customary nor conventional international law contains a universal prohibition on the use or threat 

of use of nuclear weapons.  [R&R, p. 15.]   The language of the provisions of the ICJ opinion 

cited by the magistrate is very clear.  The plain meaning of that language supports his finding 

that neither the storage nor production of nuclear weapons in itself violates international law. In 

their objection, the defendants do not indicate the magistrate judge misstated the language of the 

ICJ opinion upon which he relied in the R&R.  Nor do the defendants cite any specific language 

from the ICJ opinion which directly contradicts the provisions cited by the magistrate judge.  

 The magistrate judge carefully analyzed the ICJ opinion and interpreted it fairly and 

accurately.  It is clear that he did not err in finding that the ICJ opinion did not support the 

defendants’ contention that the actions at Y-12 were in violation of international law.  Further, as 

noted by the magistrate judge, the ICJ opinion is merely an advisory opinion and the violation of 

it does not constitute the violation of international law.  

  b. Congress is not bound by international law. 

 The defendants also object to the magistrate judge’s conclusion that they can be 

prosecuted for the offenses charged regardless of whether the United States possession, 

manufacture, and policy regarding nuclear weapons violate international law.  The magistrate 

judge followed established case law which makes it clear that even if a person is acting to further 

international law, it does not provide a defense to the violation of domestic laws.  [R&R, p. 17, 

citing United States v. Allen, 760 F.2d 447, 453-54 (2d Cir. 1985)(Congress is not bound by 

international law when enacting criminal statutes)(quoting United States v. Pinto-Mejia, 

720 F.2d 248, 259 (2d Cir. 1983), modified on other grounds, 728 F.2d 142 (2d Cir. 1984)).]  

The defendants do not cite any cases which contradict the holding in Allen. 
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  c. Nuremberg Principles 

 The defendants also object to the magistrate judge’s conclusions regarding international 

law as it relates to Nuremberg principles. However, the magistrate judge correctly found that the 

Nuremberg principle, which provides that one has a duty to violate a domestic law in order to 

comport with obligations under international or humanitarian law, only applies to domestic laws 

that require the commission of war crimes.  [R&R, p. 16, citing Kabat, 797 F.2d at 590].  The 

defendants have incorrectly interpreted the Nuremberg principle in their objection and have not 

cited any cases that are contrary to the case law relied upon by the magistrate judge.   

CONCLUSION 

 The magistrate judge correctly found that the defendants’ justification theories were not a 

proper basis to dismiss the indictment.  Addressing the merits of the defendants’ justification 

theories, the magistrate judge followed established case law and correctly found that the 

defendants’ justification theories did not present valid reasons to dismiss the indictment. 

 WHEREFORE, the government respectfully requests this Honorable Court to overrule 

the defendants’ objection to the Report and Recommendation of Magistrate Judge Shirley. 

 Respectfully submitted this 31st day of January, 2013. 

       WILLIAM C. KILLIAN 
       United States Attorney 
 
      By: s/ Jeffrey E. Theodore                     
       Jeffrey E. Theodore 
 
       s/ Melissa M. Kirby                         
       Melissa M. Kirby   

Assistant United States Attorneys 
       800 Market Street, Suite 211 
       Knoxville, Tennessee  37902 
       (865) 545-4167 
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CERTIFICATE OF SERVICE 

 
I hereby certify that on January 31, 2013, the foregoing was filed electronically.  Notice 

of this filing will be sent by operation of the Court’s electronic filing system to all parties 
indicated on the electronic filing receipt.  Parties may access this filing through the Court’s 
electronic filing system. 
 
      By: s/ Jeffrey E. Theodore                    
       Jeffrey E. Theodore 
       Assistant United States Attorney  
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