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1 (Whereupon, Thursday, February 7 , 2013, Court convened inth

2 the following matter at 10:44 a.m.)

3 COURTROOM DEPUTY:    We’re here for a motion

4 hearing and pretrial conference in Case 3:12-cr-107, United States

5 of America versus Michael Walli, Megan Rice, and Greg Boertje-

6 Obed. Here on behalf of the Government are Melissa Kirby and

7 Jeffrey Theodore. Is the Government ready to proceed?

8 MR.  THEODORE:    Present and ready, your Honor.  

9 COURTROOM DEPUTY:      Here on behalf of the

10 Defendant Walli is Christopher Scott Irwin. Is Mr. Walli ready to

11 proceed?

12 MR. IRWIN:     Present and ready, your Honor.  

13 COURTROOM DEPUTY:      Here on behalf of

14 Defendant Boertje-Obed is Bobby Hutson. Is Mr. Boertje-Obed

15 ready to proceed?

16 MR. HUTSON:    Present and ready, your Honor.  

17 COURTROOM DEPUTY:    Here on behalf of Megan

18 Rice is Francis Lloyd. Is Ms. Rice ready to proceed?

19 MR. LLOYD:    Present and ready, your Honor.  

20 THE COURT:    All right.  I’m showing that we’re here

21 for a motion hearing, which there are four. Is that what everybody

22 else has down? All right.  The first is the motion to dismiss the new

23 sabotage charge in the superseding indictment.  

24 I note that Mr. Quigley is not present today.  Is anyone else

25 going to be arguing that orally on behalf of the Defendants or are
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1 you going to rely on the papers filed? Mr. Irwin?

2 MR. IRWIN:    We’re going to rely on the papers filed,

3 your Honor.  

4 THE COURT:    Okay.  All right.  Is that correct, Mr.

5 Boertje-Obed?

6 MR. OBED:    I thought Francis was, but maybe not.

7 THE COURT:    All right.  Mr. Lloyd?

8 MR. LLOYD:    Your Honor, I have a brief argument

9 concerning the motion to dismiss or, in the alternative, for a bill of

10 particulars.  That’s Document 75.

11 THE COURT:    Right. I haven’t got to that one yet.

12 MR. LLOYD:     Right, your Honor.  With respect to

13 Document 72, it is correct, we are relying on the written argument

14 presented by our colleague, Mr. Quigley.

15 THE COURT:    All right.  Is that your understanding

16 now, Mr. Obed?

17 MR. OBED:    Yes.

18 THE COURT:    Okay.  That can’t eliminate the

19 Government’s right to speak to that if they want to, so, Mr.

20 Theodore, Ms. Kirby, do you have any interest in discussing your

21 response to that motion or do you also rely upon–

22 MR.  THEODORE:      No, your Honor. We also rely

23 upon our briefs unless there are questions of the Court.

24 THE COURT:    Okay.  All right.  That dispenses with

25 Document 72.  Document 73 is the joint motion for discovery. Still
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1 not the one you were talking about, Mr. Lloyd?

2 MR. LLOYD:     Correct, your Honor. 

3 THE COURT:    Is there any desire on the part of the

4 Defendants to argue that today?

5 MR. IRWIN:     No, your Honor. We’ll rely on the

6 written motion.

7 THE COURT:    Okay. Mr. Lloyd, the same for Ms. Rice?

8 MR. LLOYD:     Correct, your Honor.  Yes.

9 THE COURT:    Mr. Obed?

10 MR. OBED:    Yes.

11 THE COURT:    What about the Government?

12 MS. KIRBY:    Your Honor, we’ll also just rest on our

13 briefs on that motion. 

14 THE COURT:    All right.  I guess I do need to ask one

15 question about that one.  Is the Defendants’ concern that the

16 Government hasn’t disclosed certain discovery or is the fight over

17 the fact that the Government has provided discovery, but hasn’t

18 said how it relates to the specific discovery requests?  

19 Do you understand what I’m saying? Are you saying they

20 haven’t given it to you or are you saying they’ve given it to you,

21 but they haven’t said how it relates to each of your requests?

22 MR. IRWIN:   Your Honor, there were further materials

23 that we were informed today that would be provided to us today

24 regarding the 221 fence, I believe, and the video.  So those, I

25 believe, were the materials we were addressing. So my answer, I
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1 guess, is the first.

2 THE COURT:    Okay.  I just couldn’t be sure. Is that

3 your understanding, as well, Mr. Lloyd, that there was certain

4 information that hadn’t been provided?

5 MR. LLOYD:     Yes, your Honor. And in the interests of

6 efficiency, we, counsel, have divided up their tasks so we don’t

7 repeat one another. And I’d defer to Mr. Irwin on this discovery

8 issue.

9 THE COURT:    All right.  That’s your understanding as

10 well, Mr. Obed?

11 MR. OBED:    Yes.

12 THE COURT:    All right.  Do you feel comfortable with

13 what you are being given, basically resolves that issue?

14 MR. IRWIN:    I haven’t seen it yet, your Honor. 

15 THE COURT:    Okay. 

16 MR. IRWIN:    So that’s why I just want to rest on the

17 motion until I can review the materials.

18 THE COURT:    Okay.  I’m trying to figure out how we

19 would deal with that. Give you a time period to let me know if you

20 still  want that motion to go forward or you’re satisfied and I can

21 just dismiss it as moot?

22 MR. IRWIN:    I would like to review the materials first,

23 your Honor. 

24 THE COURT:    Oh, I do, I do agree with that.  I’m

25 talking about a time period for that to occur.
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1 MR. IRWIN:    I believe probably I could, once I get it–

2 if I get it  today, by next Wednesday I’ll have an answer for you.

3 THE COURT:    I tell you what.  All right. I’m going to

4 give you ten days, because what I want you to do is just file

5 something, one sentence, one paragraph, something, indicating that

6 the discovery that was produced has obviated the need for that

7 motion or it hasn’t.

8 MR. IRWIN:    Yes, your Honor.

9 THE COURT:    What I don’t want to do is sit around,

10 spend a lot of time ruling on that motion if it’s actually moot.

11 MR. IRWIN:    I understand.

12 THE COURT:    So within ten days you’ll let me know;

13 okay?

14 MR. LLOYD:     Your Honor, please, the tenth day falls

15 on a Sunday.  I don’t know whether that is–

16 THE COURT:    Hence, the reason we’ve gone to 14 days

17 in federal courts instead of ten.

18 MR. LLOYD:     Right.

19 THE COURT:    Because it’s never ten.  Let’s pick a date

20 certain, then. I guess Monday is a federal holiday, probably.

21 MR. LLOYD:     It is, your Honor.  It’s President’s Day.

22 THE COURT:    You’re getting more and more time as

23 we stand here, Mr. Irwin. That’s pretty good.

24 MR. IRWIN:    I’ll keep standing, your Honor. 

25 MS. KIRBY:    Your Honor, if it may assist the Court, it
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1 really won’t take us very long to get this to them. So we could

2 probably have this to them a week from today.

3 THE COURT:    I was anticipating you getting it to them

4 in about 48 hours.

5 MS. KIRBY:     No. That would be fine, your Honor. 

6 THE COURT:    No. Why don’t we do this, out of

7 abundance of caution, because it may take them a little longer than

8 I thought, may take you a little longer than you think; why don’t we

9 say the 19 ? Today’s the 7 . That’s 12 days.th th

10 MR. IRWIN:    Thank you, your Honor. 

11 THE COURT:    February the 19 , you’ll let me know ifth

12 that motion is still needed or not.  Okay.  Motion Number 74 is a

13 motion to file a supplemental brief, and that’s the Defendants’

14 motion. Wanting to file a supplemental brief, I guess. You know, as

15 I recall, that’s with regard to the Government’s motion to preclude

16 certain defenses.  Is anybody going to argue on that?

17 MR. IRWIN:    Your Honor, I believe that was Mr.

18 Quigley’s motion, and we’ll rest on the written motion, the brief.

19 THE COURT:   All right. I think that one is a little bit

20 intertwined maybe with anticipating Mr. Lloyd’s argument. In the

21 next one I may have a question or two to ask. So anything the

22 Government wants to say about that?

23 MS. KIRBY:   Your Honor, we’ll rest on the briefs on

24 that one as well, unless the Court has specific questions. 

25 THE COURT:    Well, I may, but I’m going to wait and
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1 see what’s said about the next one.  So I think we’re finally to

2 yours, Mr. Lloyd. Document 75, motion for the Defendants to

3 dismiss for over-breadth and vagueness or, in the alternative, a bill

4 of particulars.

5 MR. LLOYD:    Thank you, your Honor. If the Court

6 please, this is a case in which I can always depend on my

7 colleagues across the aisle to submit to the Court excellent written

8 arguments, and they have done so in this case. One of their

9 arguments, on behalf of the Government of the United States, is

10 that this is procedurally unusual, and I will state to the Court that I

11 don’t disagree.

12 Most charges in most criminal cases are not subject to pretrial

13 dismissal, and the Defendants acknowledge, or at least I

14 acknowledge, that the time for a motion for a judgment of acquittal

15 is at the close of the Government’s case-in-chief. And I

16 acknowledge that, God willing, I will be present in a courtroom to

17 make that argument on a later date.

18 In this instance, after the importation into this case of a

19 charge under the Sabotage Act, however, I am arguing in response

20 to the Government’s correct observation that pretrial dismissal is

21 very unusual and rarely warranted; that this is an unusual case.

22 This is a case, unlike most criminal cases before the Court, in

23 which there has been, while to date no stipulations of fact, there

24 has been acknowledged by counsel arguing for both sides that a lot

25 of the facts in this case, as opposed to the application of law to the
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1 facts, are, if not undisputed, at least unchallenged. 

2 We know that from prior litigation in this case, as well as

3 from the superseding indictment, as well as from a great deal of

4 press-media attention given this case, that this case concerns in

5 essence an incursion onto the premises at Y-12, where, at the site

6 of the highly-enriched uranium building, some symbolic acts were

7 performed.

8 The reason why I say that this is an unusual case and why I

9 argue to the Court that in the– that with respect to what is now

10 Count One in the superseding indictment, that the Sabotage Act

11 count is subject to dismissal, is because of the over-breadth and

12 vagueness of the statute as invoked in this case, combined with

13 what I say to the Court are the facts that are unlikely ever to appear

14 in this case.

15 I have, in my brief in support of this motion, which is

16 Document 76 in the Court’s record, made an argument to the Court

17 based on the reading of the statute that charges a crime, Section

18 2155(a), in the context of the applicable definitions in 2151.  I

19 won’t belabor that. I know the Court reads the briefs presented to

20 it.

21 But I will point out that this is a case, unlike the Platte case,

22 on which the Government relies, in which the definitional

23 provisions of 2151, as well as the elements of the offense described

24 in 2155(a), would be stretched beyond the confines of any military

25 installation. 
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1 And I’m arguing to the Court that, unlike in Platte, where

2 there was an incursion onto a military facility, where there was

3 evidence in the record that the protesters were, for a while, and

4 before they were determined to be protesters, standing above a

5 missile silo with black knapsacks or Titan bags, that was a case in

6 which the national defense could be argued to have been present.

7 There was, in fact, in Platte, an argument or– sorry, your

8 Honor– evidence from a military officer that the protest activity

9 interfered with the possibility of responding to a timely manner to

10 a command to launch. That’s not this case, your Honor.  

11 This is a case in which the symbolic activity in opposition to

12 the use of highly-enriched uranium in weapons of mass destruction

13 has not been asserted to have delayed Uncle Sam for a millisecond

14 with respect to readiness to respond in the national defense.

15  This is a case in which the activity charged under the act

16 occurred on premises that I concede for the purposes of argument

17 are premises of the United States, but which is run not by any

18 branch of the Armed Forces of the United States. It is run instead

19 by contractors, subcontractors of contractors and subcontractors of

20 subcontractors.

21 The Government will, I am sure, from having read one of

22 counsel’s excellent briefs, rely on the language in Platte in which

23 the court said, well, we’re not sure exactly for the purposes of the

24 Sabotage Act of the contours or outer boundaries of what are

25 national defense premises, but nuclear weapons are surely inside
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1 that boundary.

2 In this case, however, as I’ve already argued, we are not

3 talking about premises from which nuclear weapons could be

4 launched. In fact, we’re not talking about, as far as I know,

5 weapons at all.  Nothing that goes on inside the highly-enriched

6 uranium building, as far as I know from having been in this case

7 since its outset, was disturbed, delayed or impacted.

8 In short, I am arguing this unusual motion to dismiss in this

9 unusual case because I fear that the attempt to take– to expand the

10 Sabotage Act beyond military installations and military activities,

11 which it so obviously was designed to address, expanding it means

12 that the statute ultimately will have no limits. 

13 I say that in the context of the present and distinguishable

14 policies of the Government of the United States, distinguishable

15 from say those that existed during World War II, in which warfare

16 is asserted to exist everywhere on the surface of the earth and in

17 which defense is contracted out to private individuals.

18 The reading of this act that the Government would have the

19 Court enforce in this case will eliminate the possibility of the

20 inapplicability of the Sabotage Act in all but the rarest cases. For

21 example, the– and I’m not going to belabor the example of my Jeep

22 that I used in the brief. I am happy to report it got me downtown

23 again today.

24 But for a different example, contractors build tents, your

25 Honor. Tents, within the broad meaning of national defense
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1 material, are supplies; and, if not supplies, again reading from

2 2151, they fall within all other articles of whatever description and

3 any part or ingredient thereof.

4 In the same statute, national defense premises include

5 buildings, grounds, places where there is material. The broad

6 reading of this statute would make strikers at a tent manufacturing

7 facility potentially liable for sabotage under 2155(a) even if,

8 compared to the charge in this case, the strikers do nothing more

9 than paint a union slogan on the outer wall of the tent

10 manufacturing plant.

11 I was thinking this morning, your Honor, about how to present

12 this case, because it is– concedably, my argument is not an easy

13 one.  I’ve thought of that since from Justice Holmes, and I hesitate

14 to add anything to something asserted by the only real

15 jurisprudential scholar our nation has produced, at least according

16 to some scholars of the law.

17 Justice Holmes says that the life of the law is not logic, but

18 experience, and I don’t think anyone can challenge that.  This is

19 not something that can be done mathematically. I would add,

20 however, that he perhaps should have concluded the second

21 sentence to say, the law is, however, informed by reason.

22 As part of this over-breadth and vagueness challenge to the

23 application of this statute in this case, I would argue that 2155(a)

24 and its corresponding definitions in Section 2151, have to be read

25 as subject to reasonable limitations informed by the historical
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1 context out of which the laws against sabotage arose.

2 Reading them with reason, I argue, informs us that there has

3 to be some limit somewhere; otherwise, reading the terms “national

4 defense material” and “national defense premises” as broadly as

5 they are written presents the prospect of sabotage being found all

6 around us, even in cases of protest, even in cases of vandalism.

7 The statute, your Honor, was justifiably written to prevent

8 what used to be called the fifth column from giving Uncle Sam a

9 punch in the nose. The Government in this case applies for its

10 application for even giving Uncle Sam a poke in the eye.

11 Now, I know, again, from reading the excellent brief provided

12 by counsel for the Government, that the argument or one argument

13 against the argument that I am making is that a statute that is

14 possibly subject to a vagueness challenge, if it’s read literally

15 according to its broad language, one response or reply by the

16 Government to that is, that if that statute incorporates an intent

17 element, that element dispels vagueness. And indeed the statute

18 here, 2155(a), includes the element “with intent to injure, interfere 

19 with, or obstruct the national defense of the United States.”

20 I am concerned that, in this case, if your Honor will give me a

21 second to land on the right document– here it is.  The bottom of

22 Page Two of the Government’s brief, Document 79, near the

23 bottom of the page, the statement to which I refer is: “The

24 inclusion of a scienter requirement in a statute typically serves to

25 narrow its scope and to ensure that the statute will not be applied to
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1 innocent or accidental conduct.”

2  I am concerned that the Government will argue here, at this

3 stage of this litigation, that the requirement that it  prove beyond a

4 reasonable doubt this element of this statutory offense renders the

5 statute charging the offense not vague, but will later very much

6 argue against any attempt by the Defendant, the Defendants, to

7 offer proof that no defendant’s intent in this case was to injure,

8 interfere with, or obstruct the national defense. 

9 It was, I hope to argue, an attempt to make a point that, again,

10 did not delay or impede the national defense for even a second. Put

11 simply, your Honor, referring back to my argued for principal, that

12 law must be understood through the prism of reason, the

13 Government can’t have its– can’t have it both ways.

14 If the Government is going to assert that this vagueness

15 challenge fails because this is a statute that includes an element or

16 includes as an element the quoted language concerning the intent

17 that must accompany the charged conduct for the conduct to

18 constitute sabotage, then the Government cannot also say,

19 however, the Government will tell you what the sole admissible

20 evidence of intent is in this case.

21 Your Honor, for these reasons, because of this concern about

22 the over-breadth, but more to the point, the vagueness of this

23 statute as it is sought to be applied in this case, for this reason, I

24 have, on behalf of the Defendants, moved to dismiss the

25 indictment; again, understanding that if this motion fails there will
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1 be a time for dismissal at the conclusion of the Government’s case-

2 in-chief.

3 But I have also, anticipating some arguments against pretrial

4 dismissal, moved for a bill of particulars and presented to the

5 Court what amount to a list of questions which may be summarized

6 as, if this be sabotage as defined in 2155(a), then what do you, the

7 Government, say was the conduct that precisely violated this

8 statute, including what national defense material, what national

9 defense premises were involved.

10 THE COURT:    Have all of those been answered, with

11 the exception of the last one, to your satisfaction, or not? For

12 example, what building and grounds, it looks like, in their

13 response, they’ve told you that.

14 MR. LLOYD:     They have, that.

15 THE COURT:    Okay. But the part about how the

16 conduct  interfered or obstructed, looks like that remains.

17 MR. LLOYD:     That’s correct, your Honor.  That is–

18 and I’m looking at Document 76. I believe the particulars are listed

19 beginning on Page Seven of that memorandum. The testimony in

20 the Platte case, again, included testimony that there was a moment

21 or two during which a command to launch would have been

22 interfered with. 

23 Here, the particular I am asking for the Court to require, if the

24 motion to dismiss is denied, is to identify so that the Defendants

25 may prepare their defense, how, to use the language of 2155(a),
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1 there was or was threatened interference with or obstruction of the

2 national defense.

3 THE COURT:    Is that all that’s remaining as

4 outstanding?

5 MR. LLOYD:     I believe that’s correct, your Honor.  

6 THE COURT:    Then the question I have is more of a

7 statement turned into a question. Aren’t “How do you plan to prove

8 it” requests generally summarily denied as not being actual

9 discovery?

10 MR. LLOYD:     I will concede that, your Honor, and

11 return to my argument that this is an unusual motion in an unusual

12 case. I concede that I cannot, much as I would like to, send

13 interrogatories to my colleagues across the aisle. In some ways,

14 I’m happy I can’t do that, because I wouldn’t want to answer any

15 myself.

16 THE COURT:    And yet you’ve almost done that.

17 MR. LLOYD:     I have approached it, your Honor,

18 simply because the statute– by the addition of this statutory charge

19 in this superseding indictment, the Government has itself charged 

20 that there was sabotage conduct. I’m using the term that the chapter

21 is entitled by.

22 THE COURT:    Right.

23 MR. LLOYD:     The Government has charged sabotage

24 conduct with the intent to do those things. And the Government

25 now argues that even when this is applied to conduct not on a
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1 military installation, not impeding or instructing– or obstructing

2 military activity, that the requirement of the statute that such intent

3 to be proved in order to carry the Government’s burden of proof,

4 the Government having argued that in what I have argued is an

5 unusual case, I believe it is appropriate for the Government to be

6 required to show its hand on this point; and that is, what is the

7 attempted or completed hindrance of the national defense these

8 defendants are being charged with.

9 THE COURT:    Okay. 

10 MR. LLOYD:   And that is my submission on the motion,

11 your Honor.

12 THE COURT:    All right.  Before the Government gets

13 up and responds– I have some questions for them– let me ask you

14 just one more.  

15 With your comment that construing the statute must be

16 subject to some reasonable limitations, the question is, number

17 one, am I the person to subject it to those reasonable limitations as

18 opposed to, say, Congress? Number two, if I am, what do you

19 propose should be those reasonable limitations?

20 MR. LLOYD:     Fair question.  Your Honor, may I get a

21 glass of water?

22 THE COURT:    Oh, absolutely. 

23 MR. LLOYD:     My answer to the first question, your

24 Honor, is that I believe Congress did, as it does in all of its

25 creations of criminal offenses, draft and promulgate a statute that
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1 must be read reasonably. I think we may presume that it is never

2 the intent of Congress to create an unreasonable criminal statute.

3  I believe that, in particular, and in the era in which this was

4 written, when Congress defined national defense premises in 2151

5 broadly, it did so to cover situations like this example. And I’m

6 referring back to the reading of the statute on which the

7 Government relies and which is drawn in part from the Court of

8 Appeals reasoning in Platte, which, in turn, relies on other earlier

9 precedents.

10 I acknowledge that is it  reasonable to read the definition of

11 premises, the definition of materials and the statute all together

12 and not to permit a too clever argument that, aha, this took place

13 outside the gates of a military installation, therefore, it’s not

14 covered. I am not arguing that.

15 So, for example, to use a World War II example, the statute

16 covers puncturing the tires of the jeeps inside the boundaries of the

17 base and probably covers putting nails on the roadway outside the

18 base, if done with the intent to prevent those jeeps and trucks from

19 going to where the military wants them to go.

20 I don’t believe that Congress, in enacting this early statute,

21 had in its mind the prospect of an executive branch, which might,

22 without a declaration of war, declare war to exist everywhere and

23 which might determine as part of its policy-making that the

24 national defense encompasses every contractor, subcontractor and

25 sub-subcontractor who bears some relationship to military
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1 activities.

2 That couldn’t have been foreseen in the early part of the 20 th

3 Century when this body of law came into being. Because it could

4 not have been foreseen or was not foreseen by the particular

5 Congress that promulgated this and later codified it, my answer to

6 the second question is yes, it is part of the judicial function in the

7 application of law, which includes the application of older statutes

8 to modern circumstances to declare what limits are required by a

9 reading of such a statute that confines it to reasonable limits.

10 I think that that is part of the judicial function, as elaborated

11 in the vagueness and over-breadth cases. But I think it’s also part

12 of the judicial function that acknowledges that law is not static and

13 that a statute this old does not have a static meaning that never

14 changes, from the beginning of the first global war to the present,

15 if it is to remain valid.

16 And so my response is, yes, I do not think that reading this

17 according to reasonable limits, informed by the traditional

18 conception of the national defense as being what the military or the 

19 Armed Forces of the United States do, I do not think that I am

20 asking your Honor or any of your colleagues to engage in

21 interference with legislative functions.

22 THE COURT:    All right.  So what are those reasonable

23 limitations? Should I limit it only to military facilities? 

24 MR. LLOYD:     No, your Honor. Because then, again, I

25 have to concede the example of you can’t puncture tires on jeeps
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1 inside the base, you can’t put nails just outside the gate and say it’s

2 not sabotage. I’ll concede that’s silly.

3 THE COURT:    Okay. 

4 MR. LLOYD:     National defense material and national

5 defense premises, in my– well, let me back up.  The superseding

6 indictment in this case charges only injury, destruction and

7 contamination or an attempt to destroy, injure or contaminate

8 national defense premises.

9 So we’re dealing here in the main with the definition of

10 “premises” in 2151.

11 THE COURT:    Right.

12 MR. LLOYD:     And my argument is that the core of that

13 definition is military installations.  Activities outside military

14 installations, but directed at the Armed Forces of the United States

15 might, on a specific set of facts, likewise constitute interference,

16 obstruction, contamination with such.

17 At the point at which, however, private contractors,

18 subcontractors and sub-subcontractors are handling, without

19 military supervision, without military guards, some item that might

20 at some point, at an indeterminate time, if ever, become part of the

21 national defense, lie outside the scope of this statute, read

22 reasonably.

23 Otherwise, as I have argued to the Court, even the factory

24 where the canvas tents are made– I believe we used to have one in

25 this region– even that factory becomes premises subject to the
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1 Sabotage Act. 

2 Without that reading, I argue to the Court, national defense

3 premises becomes such an elastic concept that there is but a few

4 places in the country, as well as overseas, where this statute could

5 not be violated.

6 THE COURT:    Your argument regarding vagueness,

7 just want to be sure. It sounds to me like it’s an “as applied”

8 argument. Are you arguing that the statute, standing alone, is

9 unconstitutionally vague and, therefore, void; or are you saying

10 that, as applied in this case to your defendants, it’s

11 unconstitutionally vague?

12 MR. LLOYD:     As applied, your Honor, consistent with

13 my view that it  is not, it is not improper for the judiciary to impose

14 reasonable limits based on the facts or its undisputed or asserted

15 facts of a case before it. I would argue against myself that, if I were

16 to ask the Court to write 2155 out of the code forever, that would

17 be overreaching on my part.

18 THE COURT:    Well, I thought it was an “as applied”

19 argument, but I just wanted to be sure.  Because here’s my

20 question, and to use your term; is it indeed, at the end of the day, a

21 too clever argument and in this fashion?

22 The definition of “national defense premises,” taking out the

23 excess words, is simply a building or place where national defense

24 material is being produced. And based on accounts from the

25 Defendants themselves, it would appear that the Defendants’
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1 choosing of this particular place as opposed to some grocery store

2 or a tent manufacturer, was precisely because of their belief that it

3 was a building or place where national defense materials, i.e.,

4 nukes, were being produced.

5 So an “as applied” argument, how can that be

6 unconstitutionally vague as to your defendants?

7 MR. LLOYD:     Your Honor, the– and I thank your

8 Honor for referring to it as a too clever argument. Most mornings I

9 don’t feel very clever.  It is, if you use that language out of context

10 in 2151, there’s no distinction between the tents, or the canvas, and

11 the highly-enriched uranium. They both haven the potential, at

12 some indeterminate time, through incorporation into other items,

13 to become part of a national defense system operated by the Armed

14 Forces as part of the constitutional authority of the executive.

15 But the reading that the Government would give it in this

16 case, I suspect, would include within that definition any item that

17 might some day, somehow, find itself in a stream of production that

18 might, in turn, be used in the national defense.

19 THE COURT:    Well, I’m not disputing that because I’m

20 not sure I need to look at what could be, how it could be possibly

21 extrapolated if we’re having an “as applied” argument. I’m looking

22 at as it’s applied to your clients. That’s why I asked that question

23 in that manner, as applied in this particular case.

24 Candidly, I get your argument with regard to tent

25 manufacturer. On the other hand, I think if somebody said, well,
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1 you know, the only national defense activity here in Knoxville

2 used to be the tent manufacturer, I want to sabotage that as much as

3 I can, I’ll burn it down.  You know, once they get all the tents ready

4 to ship overseas to men and women in uniform, I’ll just burn it

5 down.

6 Well, I think you would be hard-pressed to argue that

7 wouldn’t be at least chargeable as an act of sabotage; yet it’s a tent

8 manufacturer. At its other extreme, somebody could mark on a tent

9 with an ink pen.

10 MR. LLOYD:     Back to the poke in the eye argument.

11 THE COURT:    Hence, we have two different types of

12 cases which might present themselves to me, and I’m not going to

13 try to define every type of case that might be here and rule on every

14 one of them. I’m dealing with this case, this set of facts, on an “as

15 applied” basis.

16 So my question again is, doesn’t it  seem a bit unique to argue

17 that the very defense being made to the actions is what’s being

18 charged? And yet the argument is, it’s entirely too vague for me to

19 understand the charge, when it is going to ultimately be my

20 defense; that is, you’re arguing I can’t know what national defense

21 purposes are when they are defined as buildings where national

22 defense materials are produced.

23 And it’s “Why did you choose that place?”  Well, because

24 that’s a place where national defense materials are produced.

25 MR. LLOYD:     Except, your Honor– and this is my
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1 response– that assumes, and I think all would have to concede, that

2 the definition of “national defense premises” is somewhat circular

3 because it refers back to national defense materials.

4 I would concede your argument if whatever is in that highly-

5 enriched uranium building, which I assume is highly-enriched

6 uranium– they haven’t let me in. I haven’t sought to go in.  But that

7 assumes that those materials will inevitably and only be used in

8 national defense as opposed to existing there for safekeeping,

9 given international obligations and given laws of the United States

10 concerning the safekeeping of such materials.

11 Some of this material– and I’m using the term broadly, not

12 limited to what’s in that building, because I’m not allowed to know

13 exactly what’s in that building. But some of this material is kept at

14 various places not because it’s going to find its way into the nose

15 of a missile, but because it has to be stored someplace

16 environmentally safe, someplace away from the reach of criminals

17 who might want to use it.

18 THE COURT:    Well, the fact that there might be other

19 materials there doesn’t lessen the fact that it can still be a national

20 defense premises.

21 MR. LLOYD:     It can become such, your Honor, and

22 that does bring up– to use the example I used in my brief, as my

23 jeep is commandeered, its garage becomes national defense

24 premises, under the language broadly read of 2151, because– at

25 least while the jeep is sitting there. 
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1 But my jeep itself is not national defense material until it’s

2 commandeered, and I don’t know what the material in that building

3 is intended for or will inevitably be used for, if there is any

4 inevitableness to it.

5 That gets back to my bill of particulars, your Honor.  If

6 dismissal at this early stage of this case is inappropriate, then at

7 least, so that I can prepare a defense, tell me what was done or what

8 was apprehended that, if accomplished, would affect the national

9 defense. I’m in the dark on that, your Honor. 

10 THE COURT:    Okay.  All right.  Thank you. I’ll hear

11 from the Government at this point, and I may have another question

12 for you. Mr. Theodore?

13 MR.  THEODORE:    Yes, your Honor. Your Honor, in

14 addressing an over-breadth or vagueness challenge, I think it’s

15 been acknowledged by many cases that there’s often some

16 ambiguity in virtually every criminal statute if one just wishes to

17 take it to its extreme.

18 That’s what the Supreme Court has talked about that, you

19 know, when you’re looking at a vagueness challenge, it has to be

20 distinguished from just trying to create problematic hypotheticals

21 that can be a imagined under virtually any statute. That was

22 recently stated– or stated by the Supreme Court in United States vs.

23 Williams in 2008.

24 Certainly, you can come up with some extreme hypotheticals

25 and that’s exactly, I think, what Mr. Lloyd has done with good
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1 intentions, but what he has done in his brief here with the jeep

2 example.

3 One thing that they don’t mention in their brief, though, is the

4 Supreme Court case of Gorin vs. the United States. In that case, the

5 Supreme Court specifically addressed the term “national defense,”

6 in light of a vagueness challenge. To me that’s the crux of

7 everything here. Because when you’re looking at national defense

8 premises, national defense material, it still seems like their

9 argument is there is an inherent ambiguity in the term “national

10 defense.”

11 But Gorin specifically addressed that, Supreme Court did, and

12 they said it has a well-understood connotation and it relates to

13 military installations, naval installations, and related activities of

14 national preparedness, and that’s how it was defined.

15 And they said it was not vague or overbroad in that case. And

16 it dealt with a different statute. It dealt with the Espionage Act

17 statute, but certainly in the same context.

18 And, in fact, in the Platte case, which the defense has cited,

19 which is a remarkable case in a lot of ways for our purposes here,

20 because it has very similar facts, almost identical type of conduct.

21 You know, three sisters, Catholic sisters, broke into the military

22 base and went and defaced some government property where there

23 were some nuclear missile silos, very similar conduct.

24 So we’re dealing with the same type of conduct and we’re

25 dealing with the same statute in that case, and they addressed the
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1 same issue. They addressed whether or not the statute was vague or

2 overbroad. 

3 And in Platte they said no, it was not, and they relied– of

4 course, they went back, in part, they relied on Supreme Court

5 cases, but particularly they mentioned the Gorin case, Gorin vs.

6 United States. In that case, again, they said it was not overbroad,

7 that clearly there was notice to people of average intelligence of

8 what was proscribed, what conduct was proscribed.

9 THE COURT:    Well, let me ask you. That was a military

10 facility, right?

11 MR.  THEODORE:    It was.

12 THE COURT:    Even, using common sense, that’s a little

13 bit difficult to imagine that being vague.

14 MR.  THEODORE:    I would agree, it’s certainly not

15 vague in that context.

16 THE COURT:    But when it’s not a military facility, you

17 know, doesn’t it start to border on what is and what isn’t?

18 MR.  THEODORE:    Well, I think it doesn’t have to be a

19 military facility. I think Gorin makes that clear.  It could be

20 activities related to national preparedness.  So I think it depends

21 upon, okay, well, what are we talking about, how far different than

22 a military base are we talking about?

23 One thing I think is interesting is, we’re talking about, in this

24 context, the Y-12 national security complex, which is posted in

25 nice, really out front– it’s real clear what it is.  You know, it’s kind
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1 of funny. It reminds me of the old tort doctrine, res ipsa loquitur,

2 the thing speaks for itself.

3 We have the Y-12 security complex.  I don’t think a person of

4 average intelligence would think, hmm, gee, what the heck does

5 that relate to? Does that relate to national defense? To me, it goes

6 without saying, almost, that type of place that produces

7 components for nuclear weapons and makes nuclear fuel for the

8 military.

9 That certainly would fall within something related to national

10 preparedness. To me, there’s no ambiguity with regard to that, your

11 Honor.  It’s like the Court in Platte said, we don’t know where the

12 outer boundary is of what constitutes national defense, but clearly,

13 when you’re talking about nuclear weapons, clearly, that falls

14 within national defense.

15 And I would say the same thing here.  I don’t think it matters

16 that it’s a military base.  It’s government property, property of the

17 Department of Energy.  There’s oversight also by the National

18 Nuclear Security Agency. 

19 Clearly, your Honor, it’s government property.  They make

20 components for nuclear weapons, among other things, nuclear fuel,

21 again, among other things. Certainly that relates to national

22 preparedness when you’re dealing with that. 

23 So, your Honor, I would argue that there is not any

24 uncertainty in that.  Further, with respect to– you know, this case, I

25 think the statute, in a lot of ways, goes above and beyond, because
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1 it incorporates so many specific definitions here.  

2 We’re not just looking at the statute, you know,  that

3 proscribes the criminal conduct, but then it specifically defines

4 national defense premises, national defense material. And, of

5 course, it relates to national defense material too, but it’s very

6 specific on what’s prohibited.

7 One thing that– and Mr. Lloyd did, you know, in fairness,

8 mention it. But the Supreme Court several times has made it clear

9 that when you have a mens rea, a scienter requirement, that’s 

10 built into it, that that does– that narrows the scope of things.  That

11 clearly makes it– decreases the likelihood that an average person

12 would not understand what conduct is proscribed.

13 In fact, in Gorin, they talk about bad, bad intent, essentially.

14 Clearly, when you have, very specific in this case is, did they have

15 the intent to injure, interfere with or obstruct the national defense,

16 it clearly has that intent, that scienter requirement in there, which

17 clearly narrows the scope here.

18 And that’s what’s different. Mr. Lloyd gave a hypothetical

19 dealing with, oh, strikers at a tent contractor that makes tents for

20 the military.  Well, that wouldn’t even apply here, because they

21 would not have the intent, the persons doing striking, not having

22 intent to interfere with or obstruct or injure the national defense.

23 THE COURT:    Why?

24 MR.  THEODORE:    Because it’s related toward their

25 employer. Their beef is not with the national defense.  That’s all
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1 incidental conduct, really. That’s incidental to their intent.  Their

2 intent is actually they’re mad at their employer. That’s why they’re

3 striking. In fact, there are some cases–

4 THE COURT:    But their intent is to shut them down so

5 that they will be economically hurt such that they will then raise

6 their wages and hire them back.  That’s the point of a strike, is to

7 economically disadvantage your employer, which means shut them

8 down. 

9 Well, if you shut them down, ergo, you’ve affected the

10 defense because you’ve affected the ability to produce those items

11 for the military. So how could that be any different?

12 MR.  THEODORE:    Well, I think, again, I think you

13 look at, is their intent really to do that? No, I think their intent is to

14 get their employer. I think that’s perhaps an incidental or a

15 consequence of that. But ultimately they’re trying to get their

16 employer just to negotiate with them or to give them certain other

17 benefits.

18 There are some cases, military cases, where there is a person

19 in the military and on a military base. They are mad because of

20 something that happened with them, so they do something to a

21 plane. I think somebody threw some instrument into a jet’s engine,

22 or whatever.

23 In that case, they said, well, no, the intent there was really not

24 to interfere with national defense; the intent was directed strictly at

25 the employer for basically a personnel issue. 
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1 THE COURT:    So actions are capable of multiple

2 intents?

3 MR.  THEODORE:    Well, I think there can be some

4 collateral effect. I think the real specific intent– and I would say

5 this is a specific intent crime.  It proscribes attempts as well, which

6 is per se a specific intent.  I think the specific intent has to be to

7 interfere with, injure the national defense, not something that is

8 kind of a maybe some collateral consequence of it.

9 THE COURT:    Okay.  So, using the strikers, you would

10 have to prove that, if you charge them, that their intent was, in fact,

11 to affect the military preparedness as opposed to simply get wages?

12 MR.  THEODORE:      Yes.

13 THE COURT:    So here your requirement would be to

14 prove that their, Defendants’, intent comes within the statute as

15 opposed to some other intent they might have?

16 MR.  THEODORE:      Right.

17 THE COURT:    So, given that, isn’t the issue of intent

18 on the table?

19 MR.  THEODORE:      Yes. And I don’t know if the

20 Court’s going into the supplemental brief–

21 THE COURT:    This is the argument that I anticipated

22 that you were making, and I thought I would hold off until now. 

23 Exactly, why shouldn’t they be allowed to supplement now to at

24 least raise that issue? Because you have claimed that their intent is

25 irrelevant. Now that you’ve charged a statute, with a very specific
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1 intent, and it’s on the table, why isn’t it now relevant?

2 MR.  THEODORE:    I think it’s a distinction, and I’d

3 like to address this.

4 THE COURT:    Okay. 

5 MR.  THEODORE:    I think it was addressed ably in our

6 response to the motion for our supplemental brief. Ms. Kirby ably

7 responded to that.  But I can say that, in that case, the distinction

8 really, as noted in Kabat, which we cite in our response, is the

9 difference between intent and motive. 

10 Motive is a different concept, but the motive is the reason

11 why you might aim to do something. In a sense, it’s an intent, but

12 it’s an over-arching type of intent or a broader.  It’s not really the

13 intent that’s required under the statute, and it doesn’t negate

14 intent.

15 And that’s what they said in Kabat. In Kabat they said, once

16 criminal intent is proven, it  is “immaterial that a defendant may

17 also have had some secondary or even overriding intent.”

18  The language, I think, that is particularly important in Kabat,

19 is, they found the nuclear protesters’ ultimate  motive, that of

20 saving lives, that’s their goal, their ultimate goal. In a way, I guess,

21 you could say, in a broadest, broadest context, it’s intent. But their

22 motive of saving innocent lives “does not replace or negate the

23 intent which the statute requires, that of interfering with U.S.

24 defense functions, facilities, and policies.”

25 You know, so they specifically addressed that, because the
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1 intent, what they claimed, ostensibly, was to promote–

2 THE COURT:    I understand that difference. If you’ve

3 got three people and they say, all three say, my intent was to injure,

4 interfere with and obstruct the national defense of the United

5 States by injuring national defense premises, but one says I did it

6 for religious reasons and the other says, well, I did it because I

7 believe in peace, and another says I did it because I don’t like

8 America, I like another country; their different motivations don’t

9 matter, is what you’re saying?

10 MR.  THEODORE:      That’s right. 

11 THE COURT:    They all have the same intent.  But the

12 issue here is, are they precluded from arguing we didn’t have an

13 intent to do that at all. We may come from different motivations, as

14 well, but we didn’t even have an intent to do that.

15 MR.  THEODORE:    Well, I think they can say– I think

16 when you get into the motive and start going into all their reasons

17 for it , as Kabat says, it becomes immaterial, it becomes immaterial

18 to talk about– to go and digress into all this international law and

19 to all these different– the Nuremberg defenses. That’s immaterial

20 to the specific issue of whether you had the specific intent to

21 injure, interfere with, or obstruct, national defense.  That’s the

22 critical part, I think. So it becomes irrelevant.

23 And I’m not saying they couldn’t say I did not have the intent

24 to interfere with, injure, or obstruct the national defense. I’m not

25 saying that they couldn’t say that.



Walli, et al.-Motions Hearing-2/07/13 35

1 THE COURT:    Then answer, what was your intent?

2 MR.  THEODORE:    Yes. But I think, to the degree that

3 they want to again digress into the offense of motive and all kinds

4 of reasons, I mean, you could say somebody– 

5 THE COURT:    In general, I don’t disagree with you, but

6 isn’t that a function of trial management? In other words, we’re not

7 going to allow, you know, speeches to go on and on about things,

8 but your motion seeks to actually preclude the use of that as

9 evidence at all.

10 To the extent you may or may not be right, why shouldn’t they

11 be allowed to file a brief on that?  You’ve sought to even preclude

12 them from filing a brief.

13 MR.  THEODORE:    I don’t recall that, that we tried to

14 prevent them from filing.

15 THE COURT:    Wasn’t it? A motion to file a

16 supplemental brief; Government’s reply, objecting to them filing–

17 MR.  THEODORE:    Well, we actually addressed the

18 merits, though. We didn’t address, say they couldn’t file a brief.

19 We addressed the merits of their arguments in that.

20 THE COURT:    Okay. 

21 MR.  THEODORE:      So to that extent I think we did– 

22 were willing to let them argue the motion.

23 THE COURT:    So you have no problem with them filing

24 the brief; you just disagree with the premise?

25 MR.  THEODORE:    Right.
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1 THE COURT:    Okay.  All right.  And that, we agreed, to 

2 address on the, I guess, on the papers?

3 MR.  THEODORE:    Yes.

4 THE COURT:    Do you understand the difference,

5 though, in my question, though, whether they should be now

6 allowed to argue their intent; albeit maybe limited by the Court,

7 say, you know, wait a minute, you know, you’re not going to be

8 allowed to go into all that at some point. 

9 And I understand your concerns in that, but isn’t that just a

10 trial management issue?

11 MR.  THEODORE:    Yes, your Honor. And, in fact, even

12 early on, at one of our pretrial conferences, I even mentioned that

13 this, the motion to preclude, could be construed as a motion in

14 limine. In fact, I think it could have been filed in that sense.  I do

15 think it’s fair to address those issues before the trial. 

16 There are certain issues that you think the defense may be

17 getting into some irrelevant area, irrelevant evidence. I think that

18 could be broached with the Court in advance of trial, of course, and

19 that’s why we decided, well, we’ll go ahead and file it now because

20 it’s going to intertwine with issues of the motion to dismiss as

21 well. But that could have been a motion in limine closer to trial,

22 because, I agree, it is dealing with trial and dealing with

23 evidentiary issues.

24 So I don’t know if that answers your question, your Honor,

25 but I do appreciate what you’re saying regarding that.  They are
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1 trial issues, and we just believe that that, and a lot of other, you

2 know, cases have found, that that’s getting into irrelevant evidence

3 and all their reasons for that.

4 You know, it’s kind of like if somebody committed a hate

5 crime or something and bombed a church or a synagogue, a hate

6 crime, and then in their defense they want to go into all these

7 things back in history a thousand years ago or 2,000 years ago

8 about different things that were, you know, alleged atrocities that

9 were committed, and this was why they are doing it. 

10 I don’t think that opens the door for them to go into all those

11 different things like that, and that’s all we’re saying. Unless it goes

12 and negates the intent that’s required by the statute, it’s

13 immaterial, and, again, that’s what Kabat says. 

14 Your Honor, again, in this case, there is a very clear scienter

15 requirement. It doesn’t matter, under the statute, whether or not

16 they actually did affect national defense. Of course, even the

17 attempt is enough to do that. 

18 But, of course, you know, in this case, there was damage, it

19 was harmful. Mr. Lloyd says, well, the military thing, you know,

20 they already launch missiles. But this, in this case, I mean, we’re

21 talking about a place that produces components for nuclear

22 weapons. It was shut down for two weeks as a result of this

23 conduct. I mean, that was caused by their conduct, Y-12 was shut

24 down. 

25 So, your Honor, I think there was, there clearly was, an effect
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1 on national defense, but, again, that’s not even required under the

2 statute. Your Honor, the statute here, we think that national

3 defense is not vague, it  is not overbroad. The statute itself is very,

4 very specific. It  has definitional sections that are very specific,

5 very thorough.

6 Certainly, a person of average intelligence could understand

7 what is prohibited here, looking– again, taking everything in

8 conjunction, the definitions, taking the scienter requirement,

9 taking the fact the Supreme Court has said “national defense” is

10 not vague. 

11 Your Honor, for all those reasons, we don’t believe there’s a

12 legitimate, valid over-breadth or vagueness challenge. Unless there

13 are any questions, that concludes my argument.

14 THE COURT:    Let me see.  I understand the usual

15 limitations on discovery and raise those to Mr. Lloyd. My question

16 for you is, does the unusualness or uniqueness of this particular

17 charge somewhat call for a little more expansive discovery than

18 normal?

19 MR.  THEODORE:    I don’t believe so, your Honor. 

20 THE COURT:    In other words, the question that he

21 wants answered is how this conduct charged injured or interfered

22 with or obstructed national defense. Ordinarily, any “how to”

23 question, you know, would almost summarily, as I mentioned, be

24 dismissed. 

25 Now, why wouldn’t that be appropriate in this case and what’s
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1 the big prejudice to you to answer that question? Have you got

2 some super-secret evidence that you don’t want to give up in this

3 case?

4 MR.  THEODORE:    No, your Honor. Well, first, I

5 would say that–

6 THE COURT:    I don’t mean that flippantly. A lot of

7 times the Government holds a lot of things– 

8 MR.  THEODORE:    I understand.

9 THE COURT:    – close to their vest for a lot of good

10 reasons, including protecting people’s lives who might be

11 testifying. But I don’t see that existing in this case. So I’m

12 wondering, given the uniqueness of the case and the modest

13 request, why it wouldn’t, in this one case only, be appropriate?

14 MR.  THEODORE:    Your Honor, well, I guess, first, I

15 would say I don’t think this is such an unusual charge. I mean, this

16 isn’t something– it may be not, you know, common to charge this– 

17 THE COURT:    Well, I might be wrong, but has that ever

18 been charged here before?

19 MR.  THEODORE:    Oh, in this district? 

20 THE COURT:    Yeah.

21 MR.  THEODORE:    No. I’m not aware that– 

22 THE COURT:    Then I’ll qualify that as unique and

23 unusual for me.

24 MR.  THEODORE:   Okay. But looking at the statute, I

25 guess I don’t see any real reason to distinguish any discovery
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1 request. To me, it’s pretty clear, they are attempting to– they have

2 indicated, there is evidence, that their goal, they wanted to

3 accomplish nuclear disarmament. That’s their goal.

4 THE COURT:    So motives don’t matter, right? It’s only

5 intent?

6 MR.  THEODORE:   Well, that, that would go to intent of

7 trying to affect, injure, national defense, if you’re trying to affect

8 nuclear disarmament in the United States.

9 THE COURT:    Wait a minute. Either it’s in or it’s out. 

10 It’s not in for you and out for them.

11 MR.  THEODORE:    Well, I think that– I think there is a

12 difference between saying they had intent to cause United States

13 nuclear disarmament, and that goes to specific intent. I think that’s

14 different than– I know their motive.

15 THE COURT:    Well, the question is, how does this

16 conduct– okay– spray painting a wall, how does that injure,

17 interfere with, or obstruct, national defense?

18 MR.  THEODORE:    Well, I think it caused a lot of

19 resources to be used when this happened.

20 THE COURT:    I’m not asking you to answer the

21 question. What I’m saying is, why don’t you answer the question?

22 That’s what they asked you. I’m not asking you, they asked you

23 that, and you said we refuse to answer that question. And I’m

24 saying, why not? Seems almost–

25 MR.  THEODORE:    Well, again, I think a lot of this is
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1 just apparent, I mean, really apparent. 

2 THE COURT:     I almost couldn’t agree with you more. I

3 think I could answer the question, and I’m not on either side. But at

4 the risk of doing that, you know, the question was to you, and, you

5 know, obviously, to some degree, they want to limit you. But

6 that’s, you know, up to you in the artfulness of your response. But

7 I’m trying to figure out why that’s so problematic in this case.

8 Now, for me, I understand that I run the risk always, at any

9 time I open the door and go a little bit broader in the case, that one

10 of these fine lawyers on the other side will raise it to me in the next

11 case, this afternoon or tomorrow and say, well, look, you let them

12 do it; how about me?

13 So sort of opening the proverbial legal pandora’s box, but

14 that’s up to me to handle.  But in certain unique cases I have to

15 look for their uniqueness, and I guess I was asking you why, in this

16 particular case, that one request would be so difficult.

17 MR.  THEODORE:    I guess, your Honor, that we would

18 just look at this case as really not being different than other cases.

19 Typically, as you stated in your questions to Mr. Lloyd, I mean,

20 that goes into how we’re going to prove our case and just really for

21 that reason. Unless Ms. Kirby has some things she wants to add.

22 She’s been handling the discovery responses on the motions and

23 stuff.

24 But that is, you know, pretty much why I would say. It goes

25 into why or how, and we don’t– again, that’s not something that’s
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1 required under the rules of discovery, under Rule 16. Certainly,

2 we’re going to comply with Brady and Giglio and the Jencks Act.

3 But it’s just not typically discoverable information or material.

4 THE COURT:    Okay.  

5 MR.  THEODORE:    Thank you, your Honor.  

6 THE COURT:    Anything else, Ms. Kirby, that you want

7 to add at all?

8 MS. KIRBY:    Just real briefly, your Honor, if I may, to

9 that last question.

10 THE COURT:    Okay. 

11 MS. KIRBY:     Your Honor, and my colleague touched

12 on this, too, but I think that one of the reasons we don’t want to get

13 into articulating the exact theory of our case is, for one, that’s

14 inappropriate use of a bill of particulars. And if we are more or less

15 “freezed” into our theory of the case and what we’re relying on to

16 prove our elements at trial exactly, then, you know, that could

17 create issues for the Government.

18 And the whole rationale for restricting a bill of particulars is

19 to protect the Government from being frozen into just this one

20 theory of how it all plays out. Because, obviously, the

21 Government’s evidence at trial would have to conform to that bill

22 of particulars.

23 THE COURT:    And I understand those terms, but, in

24 this case, really?

25 MS. KIRBY:    Well, your Honor, the Government
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1 certainly has–

2 THE COURT:    Your theory’s going to change?

3 MS. KIRBY:     Your Honor, as my colleague stated, we

4 have turned over all of the items that are discoverable in this case

5 and perhaps, you know, got a little bit broad with that, in giving

6 quite a bit of discovery and, you know–

7 THE COURT:    I know, from your standpoint, it’s the

8 old view, no good deed goes unpunished. But I’m not criticizing

9 the way you’ve been conducting discovery in this case. It sounds

10 like, for the most part, you’ve been pretty good. I’m just talking

11 about this one question.

12 MS. KIRBY:    And, your Honor, the–

13 THE COURT:    How does that conduct injure, interfere

14 with, or obstruct, national defense? I suspect I know the answer to

15 that; they do, too.

16 MS. KIRBY:    I believe the evidence that we’ve

17 provided in discovery certainly answers that pretty clearly.

18 THE COURT:    I think what they don’t want to do is be

19 surprised that you’ve got some other reason up your sleeve that is

20 going to be dropped on them; and if you don’t, why not just tell

21 them the obvious? That’s what I’m struggling with.

22 MS. KIRBY:    I understand, your Honor. 

23 THE COURT:    Okay.  And I understand all the law and

24 what you’re saying.  I think I quote it pretty often in denying them

25 that. Just revisiting that for this case and this case only. At least
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1 these three lawyers are going to hear that. I’m not sure how it will

2 get out to the bar.  All right.  Anything else? 

3 MS. KIRBY:  Nothing from me, your Honor. Thank you. 

4 THE COURT:    All right. Thank you. Mr. Lloyd, last

5 question. You can remain there if you would like. When you’re

6 talking about all this not knowing and not knowing what’s behind

7 there and not knowing all this and all that, I’m a little concerned

8 that you’re wanting to have it both ways, too, as you argued the

9 Government.

10 That is, if I accepted that argument in its entirety, wouldn’t

11 that defeat your justification defenses? Because those kind of

12 require that the harm be imminent. So you can hardly argue that we

13 knew the harm was imminent and so we were justified, but at the

14 same time argue because we had no clue that there was even a harm

15 we could hardly be charged with this. 

16 Do you understand my dilemma there? 

17 MR. LLOYD:     I do, your Honor.   I would– may I come

18 to the podium?

19 THE COURT:    I’m always glad to have you there.

20 MR. LLOYD:    Thank you, your Honor.  To answer that,

21 I need to back up a moment, and because I think that the other

22 points made are connected to the point your Honor’s just made.

23 THE COURT:    Okay. 

24 MR. LLOYD:     First of all, my friend across the aisle

25 referred to me as taking an extreme position. I will rely on our
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1 friendship to trust that this does not mean that I end up on a list in

2 the Department of Justice as an extremist.

3 THE COURT:    How about I agree not to take anything

4 you say critical of me any more personal as you will of him?

5 MR. LLOYD:     Fair enough, your Honor.  

6 THE COURT:    All right.  Now, just proceed to the

7 arguments.

8 MR. LLOYD:    The justification defense is, as your

9 Honor knows from previous arguments, at the core of this case.

10 And my colleagues across the aisle are striving mightily to make

11 sure I never get to it. I’ve heard argument here today that there’s a

12 distinction between intention and motivation.

13 And while I don’t get anything I want on my motion

14 concerning the Sabotage Act because the Sabotage Act requires the

15 specific intent that counsel for the Government concedes it

16 requires; nonetheless, the Government argues or at least hints at

17 the proposition that the only evidence that will ever be admitted

18 concerning intention is evidence of conduct. So that our

19 government may argue that conduct that is shown in evidence to

20 have occurred must have been intended because it occurred.

21 This is, your Honor, and I know it’s since Mr. Heller long ago

22 published his novel, it’s an over-used phrase, but this is precisely

23 and perhaps appropriately, given our national defense arguments, a

24 Catch 22.

25 The Government is saying to the Defense, you can’t get this
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1 dismissed because we have to prove beyond a reasonable doubt the

2 specific intent required by the statute; but, by the way, you can’t

3 say what your intent was.

4 I will concede, your Honor, that evidence of conduct is

5 evidence of intent. It’s not the only evidence of intent. And I

6 might, in a case such as this, reserve the right to argue that a stated

7 evidence of intent or motivation, whichever word is used, is

8 evidence of legal intent. Evidence that conduct was purposefully

9 limited in such way is evidence of intent.

10 Counsel for the Government referred to the fact, as is true,

11 that 2155(a) includes as a specific intent crime, includes an attempt

12 alternative. But that does not answer this question as to intent

13 because defendants charged under the act might have stopped short

14 of other conduct so as not to manifest or to even have a specific

15 intent to do what the act proscribes.

16 I’m concerned about this because my fear is not any less, at

17 the end of this hearing, than it was at the beginning; that there’s  

18 going to be, by the Government, complete reliance here today on

19 the fact that there is a scienter requirement in the statute, but at

20 some point down the road I’m going to be told by the Government

21 that the only admissible evidence of intent is what conduct

22 occurred, which amounts to a sit down and shut up point of view.

23 That brings me to that justification defense, your Honor.  That

24 defense, and I’ve argued to the Court, that that defense, in terms of

25 procedure, we can’t know whether a defense ought to be charged,
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1 an affirmative defense, until we get to a charge conference after the

2 evidence is in. But that desired charge, that desired affirmative

3 defense, does not preclude the argument I’ve made here this

4 morning that the Sabotage Act is simply overbroad or vague as

5 applied.

6 Persons may perceive imminence under the standard charge

7 without being held to an objective standard. If I am down on

8 Market Street Square later today and I see a fellow pull out what

9 happens to be a pistol or what appears to me to be a pistol, and in

10 spite of my size and physical limitations, I attack that person,

11 fearing that that pistol’s going to be used; if that pistol turns out to

12 be a cigarette lighter, the after the fact and objective fact that it

13 was just a cigarette lighter does not preclude me from arguing

14 justification.

15 Justification, as a defense, is based on the Defendant’s

16 perception at the time of the conduct that is thought to be justified.

17 That necessarily involves testimony by or on behalf of a defendant

18 concerning what was perceived to be a threat and why it was

19 perceived to be a threat.

20 In this particular case, dealing with nuclear weaponry, the

21 factors that go to make the justification defense do not depend to

22 any great extent on what was or was not inside that building.

23 Imminence, instead, has to do with the fact that– well, the cluster

24 of facts presented by and in the last trial of one of these cases, the

25 Gump trial, and that is, that imminence consists of the fact that
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1 each nuclear weapon has a shockingly wide scope of potential

2 destruction, each nuclear weapon has the capacity to contaminate

3 environments for generations to come. 

4 Each nuclear weapon, contrary to the laws of war, affects

5 genetically not only civilians, but civilians not even alive at the

6 time of its use. Each nuclear weapon–

7 THE COURT:    With all due respect, I wasn’t asking for

8 your complete argument on justification.

9 MR. LLOYD:     Understood, your Honor. 

10 THE COURT:    I’m simply asking you to explain why it

11 wasn’t a “both ways” argument.

12 MR. LLOYD:     I don’t believe it is a “both ways”

13 argument, your Honor, because of the nature of these weapons, of

14 imminence and fear of their use or even of their accidental use,

15 such as the one that has been reported to be lying somewhere on the

16 bottom of the ocean, doesn’t relate directly to the use of this

17 building at which these symbolic acts of protest occurred.

18 THE COURT:    Okay.  

19 MR. LLOYD:     I urge the Court to consider that if this

20 is not an appropriate case for pretrial dismissal– and I have 

21 acknowledged that I’m asking a lot, in an unusual case, I argue, but

22 I’m asking a lot.

23 If this is not a case in which the information I have sought to

24 prepare a defense is required to be produced, that the Court keep in

25 what might be called the Court’s mind that this distinction, false
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1 distinction, in my view, between motivation and intent, is lurking

2 in the background, and that I fear it will be used to prevent there

3 being any defense in this case on the basis of an assertion that

4 intent is proven by conduct only.

5 I hope I’ve responded to and not misunderstood the Court’s

6 question.

7 THE COURT:    I think you did. The hour’s late, and I

8 simply want to ask Mr. Theodore one simple question and,

9 hopefully, get a simple answer.

10 MR.  THEODORE:      Okay. 

11 THE COURT:    Is it your position that proof of intent is

12 limited to proof of conduct?

13 MR.  THEODORE:     No.

14 THE COURT:    Okay.  And I know Mr. Lloyd said that. I

15 didn’t think that was your position.

16 MR.  THEODORE:     No, not at all.

17 THE COURT:    I think the extent to which they can

18 testify about their intent is where you two part company.

19 MR.  THEODORE:    Yes. 

20 THE COURT:    Okay.  

21 MR.  THEODORE:    And, again, we are just– we think

22 there’s two cases dealing with that issue, United States vs. Kabat,

23 United States vs. Platte, the same charges, and I think those issues

24 were addressed well in those cases. We agree with the reasoning of

25 the courts in those cases.
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1 Your Honor, Ms. Kirby pointed out something to me that she

2 had made in her response, which I just wanted to also add, and it’s

3 a Sixth Circuit case, United States vs. Piccolo, which says that, “as

4 the defendants may not use a bill of particulars to discover the

5 Government’s basis for finding that the defendant had the specified

6 criminal intent.” Again, that’s United States vs. Piccolo, 723 F.2d

7 1234. Just wanted to offer that to the Court.

8 THE COURT:    Yes. And I don’t read that as asking for

9 that. I read that as asking how this conduct constitutes injury,

10 interference or defacing, not how it constitutes their intent.  I

11 would agree with you. I will even agree with you that ordinarily

12 that’s not appropriate.

13 But, in this particular case, I’m just saying it might be. I

14 haven’t decided, not ruling, but I will rule, in time, rule on that.

15 Okay?

16 MR.  THEODORE:    Thank you.

17 THE COURT:    All right.  Did we cover all the motions

18 that we needed to, Mr. Lloyd?

19 MR. LLOYD:     Yes, your Honor.

20 THE COURT:    Mr. Irwin?

21 MR. IRWIN:    Yes, your Honor.

22 THE COURT:    Mr. Obed?

23 MR. OBED:   Yes.

24 THE COURT:    Is there anything else on behalf of the

25 Defendants?
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1 MR. IRWIN:    Nothing further, your Honor.

2 THE COURT:    Okay.  Anything else on behalf of the

3 Government, Mr. Theodore?

4 MR.  THEODORE:     No, your Honor. Thank you. 

5 THE COURT:    All right.  Court will stand in recess

6 until the afternoon docket.

7 (Hearing concluded at 12:22 p.m.)
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