
IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE

AT KNOXVILLE

UNITED STATES OF AMERICA, )
)

Plaintiff, )
) No. 3:12-CR-107

v. )
) (PHILLIPS / SHIRLEY)

MICHAEL R. WALLI, )
MEGAN RICE, and )
GREG BOERTJE-OBED )

)
Defendant. )

MEMORANDUM AND ORDER

All pretrial motions in this case have been referred to the undersigned pursuant to 28

U.S.C. § 636(b) for disposition or report and recommendation regarding disposition by the District

Court as may be appropriate.  This case is before the Court on the Government’s Motion to Preclude

Defendants from Introducing Evidence in Support of Certain Justification Defenses [Doc. 45] and

the following pretrial motions by the Defendants:

(1) Motion for Discovery [Doc. 46], filed on November 2, 2012;

(2) Motion for Specific Discovery [Doc. 47], filed on November 2,
2012;

(3) Motion for Bill of Particulars [Doc. 48], filed on November 2,
2012;

(4) Joint Motion for Discovery [Doc. 73], filed on January 18, 2013;

(5) Motion to File Supplemental Brief [Doc. 74], filed on January 18,
2013; 

(6) [Alternative] Motion . . . for Bill of Particulars [Doc. 75], filed on
January 18, 2013; and
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(7) Motion for Permission to Withdraw Discovery Motion [Doc. 87],
filed on March 19, 2013.

The parties appeared for hearings on these motions on November 20, 2012, and February 7, 2013. 

Assistant United States Attorneys Jeffrey E. Theodore and Melissa M. Kirby represented the

Government at both hearings.  Attorneys Christopher Scott Irwin and William P. Quigley

represented Defendant Michael Walli in November, and Mr. Irwin appeared at the February hearing. 

Attorney Francis L. Lloyd, Jr., represented Defendant Rice at both hearings.  Defendant Greg

Boertje-Obed represented himself at both hearings, with the assistance of Assistant Federal Defender

Bobby Hutson as elbow counsel.  Defendants Walli and Rice were also present at both hearings. 

The Court heard the arguments of the parties and took the motions under advisement.  The Court

now addresses the discovery, notice, and evidentiary issues raised by the parties in their motions.

I.  DISCOVERY MOTIONS

The Defendants have filed three motions [Docs. 45, 46 and 73] asking the Court to

require the Government to provide certain information in discovery.  Specifically, the Defendants

request 

(1) Information on the nuclear weapons and components thereof
produced or refurbished at the Y-12 National Security Complex
[Doc. 46];

(2) Information on the jurisdiction of the National Park Service and
its role in the investigation of this matter [Doc. 46];

(3) The latest environmental assessment of Y-12 [Doc. 46];

(4) Brady materials, particularly any investigation, observation, and
surveillance of the Defendants, the Plowshares Movement, Jonah
House, or the Oak Ridge Environmental Peace Alliance and/or
information from interviews of local anti-nuclear activists by federal
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agents [Doc. 46];

(5) The Defendants’ prior criminal records [Doc. 46];

(6) The results of any reports or tests pursuant to Federal Rule of
Criminal Procedure 16(a)(1)(F) [Doc. 46];

(7)  Information on the training provided to Y-12 personnel on the
United States Constitution, human rights, and the legality of
producing, processing, and storing nuclear weapons under United
States and international law [Doc. 46];

(8) Transcripts of a September 12, 2012 congressional hearing on Y-
12 security and an October 2, 2012 Nuclear Facilities Safety Board
hearing, as well as a copy of the International Atomic Energy
Agency’s final inspection report regarding Y-12 [Doc. 46];

(9) Records on the installation, layout, preparation, and cost of the
fences allegedly cut by the Defendants [Doc. 47];

(10) All call or alarm records at Y-12, to include time of call, time of
response, and time of disposition, for the one-month period before
and after the alleged intrusion [Doc. 47];

(11) Maps or descriptions of the contents of the buildings allegedly
spray painted by the Defendants [Doc. 47]

(12) Evidence of actual interference with, obstruction of,
contamination of, injury to, or destruction of national-defense
premises or national-defense utilities from the alleged intrusion on
July 28, 2012 [Doc. 73];

(13) Evidence that the Defendants acted with intent to injure the
national defense [Doc. 73]; and 

(14) Evidence that the Defendants’ conduct disrupted or caused more
than an inconvenience to military operations or interfered with
defense functions, facilities, or policies [Doc. 73].

The Defendants contend that the Government has refused their requests for these materials and that

their requests are specifically targeted to the issues in this case.

The Government responds [Docs. 53, 81, and 82] that it has either already provided

3

Case 3:12-cr-00107   Document 90   Filed 03/26/13   Page 3 of 33   PageID #: 723



or will provide some of the materials requested and all appropriate discovery in this case.  It

contends that the remaining requests should be denied because they ask for information or materials

that are not relevant to this case.

At the November 20 hearing, Attorney Quigley argued generally that many of the

requests are relevant to the harm the Defendants were seeking to avoid by engaging in the alleged

acts on July 28, 2012.  Attorney Irwin acknowledged that the Government had been forthcoming

with discovery and that some of the items requested were publicly available information.  He argued

that the cost of installation of the fences at Y-12 and the records of response times to alarms were

information within the Government’s custody and control and were relevant to the fairness of the

$70,000 alleged cost for repairs at Y-12.  The Government argued that this information was not

relevant and that it was only claiming the cost of repairs to the cut fencing and other structures. 

AUSA Kirby argued that many of the Defendants’ requests were items that the Government would

not use in its case-in-chief, were not in the Government’s custody or control, and were not relevant,

even if they were material to a potential defense.

According to the Government’s response [Doc. 81], after the Superseding Indictment

was filed, the Defendants made additional discovery requests regarding the new Count One.  The

Government maintains that, aside from receipts for repairs to the fence, there was no other discovery

related to Count One.  At the February 7 hearing, the parties stated that the Government had recently

provided additional discovery to the Defendants, but defense counsel had not had time to review it. 

The Court directed the Defendants to file a short notice on or before February 19, 2013, stating

whether or not the discovery motions were still in contention. No notice was filed.  On March 19,

2013, the Defendants filed a joint Motion for Permission to Withdraw Discovery Motion [Doc. 87],
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asking to withdraw their discovery motion [Doc. 73] relating to Count One.  The motion states that

the Government has provided the final receipt and total for cost of repairs to the 229 boundary fence

and has informed counsel that “this is all they have left to send, and that the other cost[s] are

included in the other discovery materials provided.”  The motion does not state whether the requests

in the earlier discovery motions [Docs. 46 and 47] remain in contention, so the Court must assume

that they are.

Rule 16(a)(1)(E) of the Federal Rules of Criminal Procedure requires the government

to disclose, upon the defendants’ request, documents, photographs, or other tangible objects within

the government’s custody or control and (1) “material to preparing the defense;” (2) “the

government intends to use the item in its case-in-chief at trial;” or (3) “the item was obtained from

or belongs to the defendant.”  Although the Court is not sure which, if any, of the Defendants’

requests from their initial discovery motions still require a ruling, the Court will briefly address

those requests in groups as follows:

(1) Items Already Ordered, Provided, or Withdrawn

On August 10, 2012, this Court filed an Order on Discovery and Scheduling [Doc.

22] requiring the Government to provide in discovery the Defendants’ arrest and conviction record

[¶A.2.], results or reports of tests and expert information three weeks before trial [A.3, L.], and

Brady material [E.].  Thus, the Court has already ordered the general provision of requests (4), (5),

and (6) above.  Moreover, the Government has stated that it provided the Defendants’ criminal

records and will provide the other information, if it has any, at the times instructed by the Court. 

The Government has also stated that it has provided all discovery in this case, to include maps of
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the relevant buildings and the cost of repairs to the fence.  The Defendants confirmed that the

Government had provided the remaining discovery on the total cost of repairs to the 229 boundary

fence in their Motion for Permission to Withdraw Discovery Motion [Doc.  87].  Thus, the Court

finds that request (11) and part of request (9) have been fulfilled.  Finally, the Defendants have

moved to withdraw the requests in their third discovery motion, which are requests (12) through (14)

above.  The Defendants’ Motion for Permission to Withdraw Discovery Motion [Doc.  87] is

GRANTED, and requests (12) through (14) are withdrawn.

(2) Items Not in the Government’s Custody or Control

The Government states that requests (1) and (8) are publicly available information

not within the custody or control of the United States Attorney’s Office or the investigating law

enforcement agencies.  It also states that it does not intend to use any of this information in its case-

in-chief.  The Court finds that these requests are properly denied for these reasons.

(3) Items Not Material to the Defendants’ Defenses

With regard to request (2), the Government states that the National Park Service was

not involved in the investigation of this case.  The Government argues that the remaining

requests–the latest environmental assessment of Y-12; information on the training provided to Y-12

personnel on the United States Constitution, human rights, and the legality of producing, processing,

and storing nuclear weapons under United States and international law; records on the installation,

layout, and preparation of the effected fences; and all records of alarms sounded at Y-12 in the

month before and after July 28, 2012–are not discoverable under Rule 16.  It argues that it will not
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use this information in its case-in-chief and that the information is not relevant to any permissible

defense in this case.  The Court finds that the Defendants have failed to show that the requested

information is discoverable in this case.  

First, despite filing a motion [Doc. 46] with detailed requests for some thirty-nine

items in the style of civil interrogatories, the Defendants argument as to how these requests fall

within Rule 16 is simply that Rule 16 should be broadly construed in criminal cases.  Despite the

Defendants’ assertion that they have an absolute right to discover these items, Rule 16(a)(1)(E) only

requires disclosure “as a matter of right if the conditions specified in subdivision (E) are satisfied.” 

2 Charles Alan Wright & Peter J. Henning, Federal Practice and Procedure § 254 (4th ed. 2009). 

Subsection (E)(i) mandates disclosure of documents or data possessed by the government that are

“material to preparing the defense[.]” (Emphasis added).

Our appellate court has provided the following guidance with regard to a showing

of materiality under Rule 16(a)(1)(E)(i):

 “A defendant does not satisfy [the] requirement that an object be
‘material to the preparation of the defendant’s defense’ by means of
merely conclusory arguments concerning materiality.”  United States
v. Phillip, 948 F.2d 241, 250 (6th Cir. 1991) (internal citation
omitted).  Rather, defendant must make a prima facie showing of
materiality.  Id.  Materiality under Rule 16 has not been
authoritatively defined in this Circuit.  However, the Supreme Court
has determined that “defense” within the meaning of Rule 16 means
the “defendant’s response to the Government's case in chief.”  United
States v. Armstrong, 517 U.S. 456, 462 . . . (1996).  Therefore, the
rule applies only to “ ‘shield’ claims that ‘refute the Government’s
arguments that the defendant committed the crime charged.’”  United
States v. Robinson, 503 F.3d 522, 532 (6th Cir. 2007) (quoting
Armstrong, 517 U.S. at 462 . . .). . . . . [T]here must be an indication
that pre-trial disclosure would have enabled the defendant to “alter
the quantum of proof in his favor[]” . . . .  Id.

 
United States v. Lykins, 428 F. App’x 621, 624 (6th Cir. 2011) (holding that information that the
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government might use in rebuttal was not material and, therefore, discoverable under Rule 16). 

The Court finds that with regard to the information in requests (3), (7), all of (9) with

the exception of the cost of repairs to the fences, and all of (10) with the exception of the call or

alarm records relating to the instant intrusion on July 28, 2012, that the Defendants have failed to

make a prima facie showing of materiality.  At the November 20 hearing, Attorney Quigley argued

that the requested information “goes in part to the harm [the Defendants were] seeking to avoid” and

is relevant to the Defendants’ defenses, if the Court does not preclude them as requested by the

Government.  Momentarily setting aside the question of whether certain defenses are admissible (a

matter which is analyzed in part III. below), the Defendants have not explained the relevance, much

less the materiality, of information on environmental assessments at Y-121 or training provided to

Y-12 personnel on the United States Constitution, human rights, and the legality of producing,

processing, and storing nuclear weapons under United States and international law to a defense they

seek to employ.

At the November 20 hearing, Attorney Irwin argued that the record of alarms sounded

at Y-12 in the month preceding and following the alleged intrusion was relevant to provide a “fair

standard of comparison” to the response time on July 28, 2012.  He contended that the Government

was claiming that the Defendants inflicted $70,000 of damage and that it was hard to do $70,000

 worth of damage in five

minutes.  The Court finds that while the response time to the alarm or alarms on July 28, 2013 may

1With regard to the Defendants’ argument that the harm they sought to prevent at Y-12
was imminent because Y-12 is contaminated with carcinogenic toxins, the Court finds in part
III(1)(a), footnote 4, below that illnesses arising from long-term exposure to carcinogens are not 
“imminent harm” to which the justification defense applies. 
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be material, the Defendants have not shown how the record of response times to alarms other than

those on July 28, 2012, is material to a defense.  Moreover, the Defendants have made no showing

of materiality with regard to the installation, layout, or “preparation” of the fences allegedly cut by

the Defendants.  Accordingly, the Court finds that requests (3), (7), (9) (except for the cost of repairs

discussed above), and (10), with the exception of the record of any alarms relating to the alleged

intrusion by the Defendants on July 28, 2012, are denied.

Conclusion

In summary, the Defendants’ joint Motion for Permission to Withdraw Discovery

Motion [Doc.  87] is GRANTED, and the Joint Motion for Discovery [Doc. 73] is WITHDRAWN. 

The Motion for Discovery [Doc. 46] is DENIED.  The Motion for Specific Discovery [Doc. 47] is

GRANTED in part in that the Government is ORDERED to disclose, if it has not already done

so, any records, including time of call and time of response, of alarms sounded as a result of the

Defendants’ alleged intrusion on July 28, 2012, and is DENIED in all other respects.    

II. BILL OF PARTICULARS

The Defendants move [Docs. 48 and 75] the Court to order the Government to file

a bill of particulars, specifying the following:

(1) As to Count One, identify the building or item included in
“grounds” that the Defendants are alleged to have injured, destroyed,
or contaminated and the nature of the injury thereto;

(2) As to Count One, how the conduct charged injured, interfered
with, or obstructed the national defense;

(3) As to Count Two, describe the Y-12 structure allegedly destroyed

9

Case 3:12-cr-00107   Document 90   Filed 03/26/13   Page 9 of 33   PageID #: 729



or injured, including what it contains and its use;

(4) As to Count Three, describe what Y-12 building was allegedly
painted, defaced, and injured, including what it contains and its use;
and

(5) With regard to the structures in Counts Two and Three, describe
the role of the building in the production, manufacturing, or storage
of the components for nuclear weapons and state what nuclear
weapons are produced or stored at Y-12.

The Defendants contend that this particularization is necessary to minimize surprise and to permit

them to prepare their defense to the charges.  

The Government responds [Docs. 52 and 79] that the Indictment and the discovery

provided to the Defendants adequately permit them to prepare a defense and to preclude a second

prosecution for the same crimes.  The Government contends that each count lists the statute violated,

the statutory elements of the crime charged, the time period of the violations, and the location of the

crime.  With regard to the building or structures at issue, the Government states that the Superseding

Indictment, the affidavit supporting the criminal complaint against the Defendants, and the discovery

reveal that the “buildings and grounds” in the charges refer to the Highly Enriched Uranium

Materials Facility (HEUMF) building, the concrete barriers near the HEUMF building, the PIDAS

security fences, and the 229 perimeter boundary fence.  With regard to the nature of the injuries to

these structures, the Indictment alleges that the Defendants cut and disabled security fences, painted

the concrete barriers and the walls of the HEUMF building, and splashed blood on the walls of the

HEUMF building.  With regard to the other requests, the Government maintains that the Defendants

are actually seeking to learn the Government’s evidence and theories of the case, rather than the

details of the charges against them.

At the February 7 hearing, counsel for Defendant Rice agreed that the Government
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had provided the information requested in (1) above regarding what constituted “grounds” and the

nature of the injuries.  Attorney Lloyd emphasized the uniqueness of this case and argued that

because the Government sought to apply the Sabotage Act, 18 U.S.C. § 2155(a), to conduct that did

not occur on a military base and did not obstruct or impede any military activity, that the

Government ought to specify how the Defendants allegedly hindered or attempted to hinder the

national defense.  The Government responded that “why?” or “how?” questions regarding what

proof the Government intends to use to prove an element of the offense are not appropriate for a bill

of particulars.  It argued that if it were required to answer the Defendants’ inquiry in a bill of

particulars, its theory of the case would be “frozen,” causing the Government to lose the flexibility

in prosecuting the case.  Additionally, the Government argued that the Defendants may not use a bill

of particulars as a vehicle to discover how it will prove the Defendants’ intent.

    Federal Rule of Criminal Procedure 7(f) states that “[t]he court may direct the

government to file a bill of particulars” and that “[t]he government may amend a bill of particulars

subject to such conditions as justice requires.”  “A bill of particulars is meant to be used as a tool

to minimize surprise and assist defendant in obtaining the information needed to prepare a defense

and to preclude a second prosecution for the same crimes.  It is not meant as a tool for the defense

to obtain detailed disclosure of all evidence held by the government before trial.”  United States v.

Salisbury, 983 F.2d 1369, 1375 (6th Cir. 1993).  The granting of a bill of particulars is within the

court’s discretion.  See id. (holding that the appellate court reviews the denial of a bill of particulars

for an abuse of discretion).  The level of detail in the indictment can be a basis for denying the

motion for a bill of particulars.  Id.  Additionally, “a defendant is not entitled to a bill of particulars

with respect to information which is available through other sources.”  United States v. Paulino, 935
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F.2d 739, 750 (6th Cir. 1991), superseded on other gnds by stat., United States v. Caseslorente, 220

F.3d 727 (6th Cir. 2000) (on sentencing issue).

(1) Building or Structure Allegedly Damaged

Request (1) and requests (3) and (4) in part, all ask the Government to particularize

the building or structure allegedly damaged by the Defendants’ conduct.  At the February 7 hearing,

the Defendants agreed that the Government has provided this information, as well as the nature of

the damage.  Requests (3) and (4) also seek the contents or the use of the buildings or structures

allegedly damaged.  Request (5) asks the Government to particularize the role of the buildings

allegedly damaged in nuclear weapons production or storage.  The Government has stated that the

general mission of the Highly Enriched Uranium Materials Facility can be found on the Internet. 

It has stated in earlier filings and at the February 7 hearing that the Y-12 National Security Complex

produces and stores components for nuclear weapons and provides nuclear fuel for the military.  The

Court finds that this information is sufficient to prevent surprise at trial and to permit the Defendants

to prepare their defense in this case and to argue a double jeopardy violation in a future prosecution. 

Accordingly, the Court finds that no additional particularization of the use of the HEUMF building

is necessary.

(2) Effect of the Defendants’ Conduct on the National Defense

The Defendants ask the Court to require the Government to particularize how the

conduct charged injured, interfered with, or obstructed the national defense.  The Government

argues that the Defendants are seeking to discover its theory of the case–how it will prove that the
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Defendants obstructed or attempted to obstruct the national defense–rather than seeking clarification

of what is being charged in Count One.  The Defendants argue that this information is appropriately

particularized in this case due to the unique nature of the charge in Count One.

While a bill of particulars is not appropriate to learn the government’s evidence or

theory of the case, the Court finds that under the unique circumstances of the instant case, the

Government should clarify the harm to the national defense that it is alleging occurred or was

attempted.  One of the goals of a bill of particulars is to prevent surprise at trial.  Salisbury, 983 F.2d

at 1375.  The Government proposes and this Court has employed (see Report and Recommendation,

Doc. 85, at p. 23) the following broad definition of national defense:   “a generic concept of broad

connotations, referring to the military and naval establishments and the related activities of national

preparedness.”  United States v. Gorin, 312 U.S. 19, 28 (1941).  The Government has argued that

the Defendants’ conduct implicated the “related activities of national preparedness.”  The Court

finds that the Government should particularize the harm or attempted harm to related activities of

national preparedness in order to prevent surprise at trial.  The Government does not have to state

what evidence it will use to prove this harm.  

 

(3) Type of Nuclear Weapons Produced or Stored at Y-12                 

Lastly, the Defendants ask the Court to order the Government to detail in a bill of

particulars the types of nuclear weapons that are produced or stored at Y-12.  The Court finds that

this information is not necessary to put the Defendants on notice of the charges, to prevent surprise

at trial, or to permit them to prepare their defense.  Moreover, in another filing [Doc. 49], the

Defendants have stated, based upon various reports available online, that Y-12 is the only source
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for secondaries and other nuclear weapons components and that certain enumerated types of nuclear

weapons are being refurbished at Y-12.  Accordingly, the Court finds that the Defendants already

have the information they are seeking in the level of detail necessary for them to prepare a defense. 

Conclusion 

The Defendants’ initial motion for a bill of particulars [Doc. 48] is DENIED because

the Government has already provided some of the information sought and the remaining requests

may not be appropriately gained by a bill of particulars.  The Defendants’ alternative request for a

bill of particulars contained within their motion to dismiss [Doc. 75] is GRANTED in part in that

the Government is ORDERED to provide a bill of particulars by April 8, 2012, stating the harm

or attempted harm to the national defense.  The alternative request is otherwise DENIED as moot

because the Government has provided the information requested.

III. AVAILABILITY OF CERTAIN DEFENSES

The Government has moved [Doc. 45] the Court to preclude the Defendants from

raising the following defenses at trial:  Necessity; international law; Nuremburg principles; First

Amendment protections; the alleged immorality of nuclear weapons; good motive; religious, moral,

or political beliefs regarding nuclear weapons; and the United States’ policy regarding nuclear

weapons.  It argues that these defenses are irrelevant to the crimes charged and/or that the

Defendants cannot establish the elements of affirmative defenses as a matter of law.  The Defendants
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respond [Docs. 50 and 74-12] that they have a constitutional right to “tell the whole truth,” i.e.

present all available defenses, to the crimes charged.  They argue that Count One of the Superseding

Indictment requires the Government to prove that they acted with the “intent to injure, interfere with,

and obstruct the national defense of the United States.”  They contend that this intent element makes

all of the defenses that the Government is seeking to preclude relevant.  Finally, they assert that they

are able to show the minimum evidence necessary to permit them to present the affirmative defense

of justification and that the preclusion of any defenses before trial is premature. 

The right of a criminal defendant to present his or her defense to the jury is essential

to the fairness of a criminal trial.  Taylor v. Illinois, 484 U.S. 400, 409 (1988); Pennsylvania v.

Ritchie, 480 U.S. 39, 56 (1987) (reasoning that Supreme Court precedent “establish[es], at a

minimum, that criminal defendants have the right to the government’s assistance in compelling the

attendance of favorable witnesses at trial and the right to put before a jury evidence that might

influence the determination of guilt”); see also United States v. Garner, 529 F.2d 962, 970 (6th Cir.

1976) (holding that the refusal of a trial judge to permit a criminal defendant to present his defense

adequately is reversible error).  Accordingly, 

[t]he Compulsory Process and Due Process Clauses . . . require courts
to conduct a searching substantive inquiry whenever the government
seeks to exclude criminal defense evidence.  After all, “[f]ew rights
are more fundamental than that of an accused to present witnesses in
his own defense.”  Chambers [v. Mississippi], 410 U.S. [284, ] 302
[(1973)].  The exclusion of criminal defense evidence undermines the

2The Defendants’ Motion to File Supplemental Brief [Doc. 74] is GRANTED.  The
supplemental brief provides the Defendants’ response to the motion to preclude defenses in light
of the new Count One added in the Superseding Indictment.  At the February 7 motion hearing,
the Government stated that it did not object to the Defendants filing this brief.  The Court finds
that the Defendants’ Supplemental Brief Opposing the Government’s Motion to Preclude Certain
Defenses Based on the New Charges of Sabotage [Doc. 74–1] is properly and timely filed.  
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central truthseeking aim of our criminal justice system, see United
States v. Nixon, 418 U.S. 683, 709 . . . (1974), because it deliberately
distorts the record at the risk of misleading the jury into convicting
an innocent person. Surely the paramount value our criminal justice
system places on acquitting the innocent, see, e.g., In re Winship, 397
U.S. 358, . . . (1970), demands close scrutiny of any law preventing
the jury from hearing evidence favorable to the defendant.  On the
other hand, the Compulsory Process Clause does not invalidate every
restriction on the presentation of evidence. The Clause does not, for
example, require criminal courts to admit evidence that is irrelevant,
Crane[ v. Kentucky], . . . 476 U.S. [683,] 689–690 . . . [(1986).]

Taylor, 484 U.S. at 423-24 (Brennan, J., dissenting) (discussing the preclusion of a defense witness

as a discovery sanction).  Additionally, the Court may preclude an affirmative defense, as a matter

of law, if the defendant is not able to establish its elements.  United States v. Johnson, 416 F.3d 464,

468 (6th Cir. 2005) (holding that “if the defendant’s proffered evidence is legally insufficient to

support a duress defense, the trial judge should not allow its presentation to the jury”), cert. denied

546 U.S. 1191 (2006).  Preclusion of irrelevant evidence or affirmative defenses may occur pretrial. 

See id. (observing that the court “does not ‘invade’ the province of the jury when determining, as

a preliminary matter, whether a defendant has met the burden of introducing sufficient evidence on

each of the elements of an asserted defense”).  With these principles in mind, the Court examines

each of the potential defenses to which the Government objects.

(1) Necessity or Justification

Defenses of justification “pertain[] to the category of action that is exactly the action

that society thinks the actor should have taken, under the circumstances[.] . . . . ‘[N]ecessity’ is a

particular example of a defense that, when proved, will justify the defendant’s action” under the

theory “‘that the defendant’s free will was properly exercised to achieve a greater good[.]’” United
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States v. Newcomb, 6 F.3d 1129, 1133 (6th Cir. 1993).  Generally, the necessity defense is

“designed to spare a person from punishment . . . if he reasonably believed that criminal action ‘was

necessary to avoid a harm more serious than that sought to be prevented by the statute defining the

offense.’”  United States v. Bailey, 444 U.S. 394, 409-10 (1980).  The availability of a “justification

defense”3 turns upon whether the evidence supports the following five factors:  

(1) that defendant was under an unlawful and “present, imminent, and
impending [threat] of such a nature as to induce a well-grounded
apprehension of death or serious bodily injury,” . . . ;

(2) that defendant had not “recklessly or negligently placed himself
in a situation in which it was probable that he would be [forced to
choose the criminal conduct],” . . . ;

(3) that defendant had no “reasonable, legal alternative to violating
the law, ‘a chance both to refuse to do the criminal act and also to
avoid the threatened harm,’ ” . . . ; and

(4) “that a direct causal relationship may be reasonably anticipated
between the [criminal] action taken and the avoidance of the
[threatened] harm.”

Newcomb, 6 F.3d at 1134 (quoting United States v. Singleton, 902 F.2d 471, 472 (6th Cir.), cert.

denied 498 U.S. 872 (1990)) (citations omitted & alterations in original).  “The fifth requirement is

that the defendant show that he did not maintain the illegal conduct any longer than absolutely

necessary.”  Id. at 1134-35 (citing Singleton, 902 F.2d at 473).  The appellate court has emphasized 

that “the keystone of the analysis is that the defendant must have no alternative–either before or

during the event–to avoid violating the law.”  Singleton, 902 F.2d at 473; see also Newcomb, 6 F.3d

at 1135. 

3The Court of Appeals for the Sixth Circuit used “the broader term of justification” to
distinguish this defense from the more narrow, traditional common law defense of necessity from
which it is derived.  Newcomb, 6 F.3d at 1133.
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(a) Imminence of Harm 

 The Government argues that the alleged harm that the Defendants sought to avert

by their actions is nuclear proliferation and nuclear war.  It maintains that the danger inherent in

nuclear weapons is a general danger to all United States citizens and was not an immediate threat

to the Defendants on July 28, 2012.  The Defendants proffer that they entered the Y-12 National

Security Complex in order to raise awareness of the illegality and danger of nuclear weapons and

ultimately to prevent their use.  They contend that they will present, via expert testimony, evidence

that nuclear weapons and the threat of accidental detonation present an imminent threat of

catastrophic harm to people and the environment; that mining uranium, 400 tons of which is stored

at Y-12, causes death and injury to the miners; and that the production and storage of nuclear

weapons at Y-12 causes illnesses, such as cancer, in Y-12 employees.  Moreover, the Defendants

argue that courts should not construe this element strictly in “civil resistance cases” because “[i]f

forced to wait until a nuclear accident is truly imminent, neither protestors nor anyone else will have

the opportunity to take effective action.” [Doc. 50, p.9]

While our appellate court recognizes that the justification defense can be applied

when the threat of harm is to a third party rather than the defendant, the illegal action must still be

“an emergency measure necessary to avoid an imminent injury–an injury sufficiently grave that,

according to objective standards, the desirability of avoiding that injury outweighs the desirability

of avoiding the injury sought to be prevented by the violated statute.”  Newcomb, 6 F.3d at 1135. 

While the evidence proffered by the Defendants in their filings establishes that the harm from the

use of nuclear weapons would be grave, the question for the Court is whether that harm was
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imminent at the time of the alleged crime.  Nothing in the record shows or even suggests that nuclear

weapons were being used at Y-12 National Security Complex on July 28, 2012, that they were about

to be used, or even that any fully functional and readily usable nuclear weapons were present on the

site.4  Instead, the parties have proffered in their filings that the Y-12 facility creates the components

for and refurbishes nuclear weapons.  

Although Defendants call for a looser interpretation of “imminent harm” in nuclear

protest cases, this Court and others have consistently concluded that the potential for nuclear war

is not the type of imminent harm to which a necessity defense may be applied.  United States v.

Gump, et. al, 3:10-CR-94, Memorandum and Order [Doc. 123], p. 21; United States v. Mellen, et.

al, 3:02-CR-47, Order [Doc. 57], p. 3, & Transcript of June 14, 2002 Motion Hearing [Doc. 44], p.

22 (ruling that the “mere possession or manufacture of nuclear weapons without any realistic

imminent threat of use or detonation does not establish imminent harm”); see United States v.

Maxwell, 254 F.3d 21, 27 (1st Cir. 2001) (holding that the “mere presence of [a nuclear submarine],

without some kind of realistic threat of detonation” was insufficient to cause imminent harm);

United States v. May, 622 F.2d 1000, 1009 (9th Cir. 1980) (holding that defendants could “assert

no harm to themselves from the allegedly illegal conduct of the government[‘s Trident missile

system] that is greater than, or different from, the potential harm that might affect every other person

in the United States”); see also United States v. Schoon, 971 F.2d 193, 198-99 (9th Cir. 1991)

4Moreover, there is no hint of evidence that anyone was mining uranium at Y-12.  Even
assuming that the long-term effects of exposure by Y-12 employees to uranium and other
components of nuclear weapons at Y-12 is cancer and other fatal and serious illnesses, such
potential harm is not of a type that is “so pressing that only immediate action averts the danger.” 
United States v. McSweeney, Nos. 08-1401 to 1405-TSH, 2008 WL 2952778, *2 (D. Mass. July
24, 2008) (precluding defense of necessity at trial of defendants who were praying in courthouse
lobby to affect change in United States’ policy in Iraq).  
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(holding that a necessity defense can never be raised in cases of indirect civil disobedience). 

Accordingly, the Court finds that the Defendants are not able to show, as a matter of law, that the

harm they intended to prevent–future nuclear war– was imminent at the time of their conduct.

(b) No reasonable, legal alternative to violating the law

The Defendants argue that they had no reasonable legal alternative to civil

disobedience because they have attempted other legal means to stop nuclear proliferation but none

have been successful.  In this regard, they proffer that they have “written letters, lobbied Congress,

spoken out, written appeals, and taken every possible legal action to stop the impending nuclear

holocaust[.]” [Doc. 50, p.11] They argue that “evidence that a defendant exhausted all available

legal alternatives, and that such alternatives as a class had been futile over a long period, might be

sufficient to allow a defendant to present his necessity defense to the jury”, United States v. Hill, 893

F. Supp. 1044, 1047-48 (N.D. Fla. 1994), and that the reasonableness of the other legal alternatives

should be determined by the jury.  

The Court finds that legal means of affecting political change–lobbying Congress,

peaceful rallies, letters to elected officials or to the editor of publications, and the like–do not stop

being reasonable alternatives simply because they have not caused the political change that the

defendant seeks.  “Where the targeted harm is the existence of a law or policy, our precedents

counsel that this reasonableness requirement is met simply by the possibility of congressional action.

. . . . [T]he ‘possibility’ that Congress will change its mind is sufficient in the context of the

democratic process to make lawful political action a reasonable alternative to indirect civil

disobedience.”  Schoon, 971 F.2d at 199.  “People are not legally justified in committing crimes
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simply because their message goes unheeded.”  United States v. Montgomery, 772 F.2d 733, 736

(11th Cir. 1985).  Accordingly, the Court finds that the Defendants cannot meet this prong of the

justification defense.

(c) Reasonable Belief that the Conduct Would Avoid the Harm

The Defendants contend that they had a reasonable belief that their actions of entering

onto the Y-12 property would avoid the harms associated with nuclear weapons.  They argue that

they did, in fact, expose and prevent “a very serious problem at Y-12,” which problem the Court

takes to be security lapses.  They contend that civil resistance and political protest have proven to

be effective methods to cause direct change in the context of nuclear weapons, stating that after

twenty years of anti-nuclear protests, marches, and civil resistence like that in this case, the Navy

“shut down two radio transmitters in Wisconsin and Michigan” that sent communications to nuclear-

armed Trident submarines.  The Defendants argue that this proffered evidence is sufficient to let the

jury evaluate the causal connection between their conduct and averting the harm.  At the November

20 hearing, the Government responded that while the Defendants could reasonably anticipate that

their actions would cause a disruption at Y-12, their actions had a negligible effect on overall

nuclear disarmament.  

In order to employ a justification defense, the defendant must show a “direct causal

relationship” between the illegal action taken and the avoidance of the greater harm.  Newcomb, 6

F.3d at 1134.  In cases involving indirect civil disobedience undertaken to cause political change,

this direct causal relationship is absent.  Schoon, 971 F.2d at 198.  Another actor–such as the

President or Congress–will have to act in order for the desired change (nuclear disarmament) to
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occur and the alleged harm (nuclear war) to be avoided.  Id.  Accordingly, courts faced with

protestor defendants seeking to cause political change have consistently found the lack of a direct

causal relationship between the crime committed by the defendant and the avoidance of the harm

in question.  Maxwell, 254 F.3d at 29 (holding that the defendant had no reasonable belief that his

trespass on a naval base would stop the deployment of nuclear submarines off the coast of Puerto

Rico); Montgomery, 772 F.2d at 736 (concluding that the defendants “could not hold a reasonable

belief that a direct consequence of their actions [of destruction of government property] would be

nuclear disarmament”); United States v. Dorell, 758 F.2d 427, 433-34 (9th Cir. 1985) (determining

that the defendant “failed as a matter of law to establish that his entry into Vandenburg [Air Force

base] and his spray-painting of government property could be reasonably anticipated to lead to the

termination of the MX missile program and the aversion of nuclear war and world starvation”). 

These cases cause the Court to question whether the Defendants could reasonably expect their

conduct (entry onto Y-12 property, cutting fences, spray painting slogans, hanging signs, splattering

blood)  to cause directly the cessation of production of nuclear weapons or their components at Y-

12.  This is especially true for Defendant Walli, who trespassed at the Y-12 facility in 2010, was

charged federally, and was not permitted to raise a necessity defense in that case.  Moreover, the

Defendants’ proffered historical evidence of the success of nuclear protest, including civil resistance,

over time with regard to radio transmitters undercuts their arguments on both the imminence of the

harm and the lack of reasonable legal alternatives. 

(d) Conclusion
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Accordingly, the Court determines as a matter of law that the Defendants cannot raise

a justification or necessity defense at trial because, based upon the evidence proffered to the Court,

they cannot meet at least two of the five factors required for asserting this defense.  Where “an

affirmative defense consists of several elements and testimony supporting one element is insufficient

to sustain it even if believed, the trial court and jury need not be burdened with testimony supporting

other elements of the defense.”  Bailey, 444 U.S. at 416; Johnson, 416 F.3d at 468.  The Court finds

that the Defendants were not acting to prevent imminent harm and that they had other legal

alternatives available to them.  Additionally, the Court questions whether a direct causal relationship

existed between breaking into Y-12, cutting fences, spray painting a building and some barriers, and

splashing blood on the grounds and averting nuclear war or causing nuclear disarmament.  Thus, the

Court finds that the Defendants should be precluded from asserting a necessity or justification

defense at trial that is based upon the evidence proffered thus far.

 (2) International Law and Nuremberg Principles

The Government argues that the Court should preclude the Defendants from

presenting evidence at the trial that their actions were justified or compelled by international law. 

It argues that such evidence is irrelevant to their prosecution for sabotage and destruction and

depredation of government property.  In this regard, the Government contends that questions of

national defense policy are political questions reserved for the legislative and executive branches,

that the Defendants are not excused from violations of laws prohibiting the destruction of property 

because their acts were directed at alleged violations of international law, and that the operations

at Y-12 did not violate international law.    
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This Court has already found that the manufacture and storage of components for

nuclear weapons at Y-12 do not violate international law or constitute a war crime under federal law. 

See Report and Recommendation [Doc. 63], pp. 11-18.  Accordingly, the Defendants cannot raise

violation of international law or of 18 U.S.C. § 2441 as a defense at trial.  See also United States v.

Kabat, 797 F.2d 580, 584, 590 (8th Cir. 1986) (affirming trial court’s refusal to permit Defendant

Holladay to present evidence of an international law defense).  Moreover, the Nuremberg principle

that one has a duty to violate a domestic law in order to comport with obligations under international

or humanitarian law only applies to domestic laws requiring the commission of war crimes.  United

Kabat, 797 F.2d at 590 (rejecting defendant nuclear protestors’ defense that their acts of damaging

missile sites were privileged by the Nuremberg principles and international law).  Here, the statutes

that the Defendants are alleged to have violated did not require the Defendants to take any actions. 

Moreover, that a person is acting to further international law does not provide a

defense to the violation of domestic laws.  United States v. Allen, 760 F.2d 447, 453 (2d Cir. 1985). 

The Defendants “should not be excused from the criminal consequences of acts of civil disobedience

simply because the acts were allegedly directed at international law violations.”  Id.  This is

particularly true in this case, in which no domestic law, particularly domestic laws prohibiting

interference with the national defense and injury to government property, required the Defendants

to violate the international law they claim is at stake.  The appellate court for the Seventh Circuit

has also rejected the contention that anti-nuclear protestors’ actions of destroying government

property were somehow privileged by international law:

Appellants cite no international law, and we are aware of none, even
suggesting that an individual has the responsibility to correct a
violation of international law by destroying government property.  To
the contrary, international law recognizes the sanctity of property,
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protecting a nation’s property from destruction by another nation’s
agents, see N. Green, International Law: Law of Peace 206, 209 (2d
ed. 1982), and offers other means to stop international law violations:
“[i]nternational law presents nations with institutions, processes, and
norms that permit respect to be manifested in relatively depoliticized
atmospheres.”

Id.  Thus, the Court finds the Defendants’ claims that they were following international law provide

no defense to the instant charges.5

(3)  Moral, Political, Religious, or Other Good Motive

The Government argues that the Defendants should not be allowed to present

“evidence that their personal moral, political, or religious convictions compelled them to enter onto

the Y-12 facility” and engage in the alleged conduct. [Doc. 45, p.12]  It maintains that the

Defendants’ “moral, political, or religious convictions do not provide a defense to the crimes

charged and, as such, are irrelevant and inadmissible at trial.”  The Defendants respond that they

must be allowed to testify about the reasons for their conduct at Y-12 on July 28, 2012, in order to

refute that they had the specific intent to injure, interfere with, or obstruct the national defense as

charged in Count One.  They argue that the intent element in 18 U.S.C. § 2155(a) makes their

motives and the reasons for their actions relevant.

Count One charges Defendants with a violation of the Sabotage Act, which states in

5While the Defendants may not argue or present proof, to include expert testimony, to the
jury that the production, processing, or storage of nuclear weapons violates international or
federal law, they are not foreclosed from presenting evidence of their specific intent as discussed
in section (3).  Expert testimony about the state of international law on nuclear weapons is
irrelevant and not admissible at trial.  See United States v. Urfer, 287 F.3d 663, 665 (7th Cir.
2002) (holding that questions of law, such as whether the defendants’ actions were privileged by
international law, are for the judge and not the jury).
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pertinent part:

Whoever, with intent to injure, interfere with, or obstruct the national
defense of the United States, willfully injures, destroys, contaminates
or infects, or attempts to so injure, destroy, contaminate or infect any
national-defense material, national-defense premises, or
national-defense utilities, shall be fined under this title or imprisoned
not more than 20 years, or both[.]

18 U.S.C. § 2155(a).  Section 2155(a) requires a specific intent,6 that of injuring, interfering with,

or obstructing the national defense.  See United States v. Kabat, 797 F.2d 580, 587 (8th Cir. 1986). 

Although the term “national defense” is not defined in the statute, the Supreme Court has held that

the term “national defense,” in the similarly worded Espionage Act of 1917, “is a generic concept

of broad connotations, referring to the military and naval establishments and the related activities

of national preparedness.”  Gorin v. United States, 312 U.S. 19, 28 (1941).  Two  of our sister

circuits have applied this definition to the Sabotage Act in cases involving nuclear protestors. 

United States v. Platte, 401 F.3d 1176, 1190 (10th Cir. 2005); Kabat, 797 F.2d at 586.

6A specific intent is the intent to accomplish s particular purpose, harm, or result.  A
general intent is the intent to commit the act at issue.  Our appellate court has explained the
difference between the two as follows:

The difference between a specific intent crime and a general intent crime
was spelled out in [United States v. ]Gonyea, where we explained that “a specific
intent crime is one that requires a defendant to do more than knowingly act in
violation of the law. The defendant must also act with the purpose of violating the
law.  The violation of a general intent statute, by contrast, requires only that a
defendant ‘intend to do the act that the law proscribes.’”  140 F.3d [649,] 653
[(1998)].  (Citations omitted.)  In other words, “a general intent crime requires the
knowing commission of an act that the law makes a crime.  A specific intent
crime requires additional ‘bad purpose.’”  United States v. Kleinbart, 27 F.3d 586,
592 n.4 (D.C. Cir. 1994) (citations omitted).

United States v. Kimes, 246 F.3d 800, 806-07 (6th Cir. 2001).
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The Government argues that the Defendants’ moral, political, or religious reasons

for engaging in the conduct at Y-12 may be their overarching motive for committing the offenses

but that those motives are irrelevant to the Defendants’ intent in committing the crimes.  The

Government relies on the reasoning of the Eighth Circuit in Kabat, 797 F. 2d at 586-90.  In Kabat,

a group of nuclear protestors appealed their convictions under the Sabotage Act for entering a 

nuclear missile site by cutting the fence and then damaging equipment and vandalizing property7. 

Id. at 582.  The Kabat defendants challenged the trial court’s jury instruction that “neither good

motive alone nor moral, religious, or political belief was a defense to crime and that it would be a

violation of their duty as jurors if they were to pass judgment on U.S. nuclear weapons policy.”  Id.

at 583-84. They argued that the specific intent element in the Sabotage Act requires evidence of their

subjective state of mind and that the court’s instruction on motive prevented the jury from

considering evidence of their intent and, essentially, directed a verdict on the intent issue.  Id. at 584.

In assessing the sufficiency of the evidence of the specific intent required by §

2155(a), the court in Kabat highlighted the dangers of relying on an individual’s subjective

viewpoint of whether actions were helping or hurting the national defense:  “To allow all citizens

who thought they could further U.S. security to act on their theories at will could make it impossible

for this country to maintain a coherent defense system.”  Id. at 586. “[T]he ‘specific intent’ required

by section 2155 is only the intent to interfere with what may commonly be taken as the country’s

activities of national preparedness and not the intent to act to what one subjectively believes to be

the detriment of the United States.”  Id.  Accordingly, the court held that the ultimate motive of the

7One of the defendants was convicted under the Sabotage Act for spray painting
messages, chipping the concrete on the silo lid, pouring blood, and hanging signs at a second
missile site.  Id. at 583, 588, & 596.  
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defendant protestors to save people from nuclear annihilation did not invalidate their specific intent

to disarm nuclear weapons:                  

“Criminal intent” properly used refers to the mental state
required by the particular statute which makes the act a crime.  See
W. LaFave & A. Scott, Handbook on Criminal Law § 28, at 201
(1972).  Once that intent has been proven, it is immaterial that a
defendant may also have had some secondary, or even overriding,
intent. Id. at 200.  If the intent is overriding-that is, it reflects the
ultimate end sought which compelled the defendant to act-it is more
properly labeled a “motive.”  See [United States v. ]Cullen, 454 F.2d
[386,] 391[ (7th Cir. 1971)].  This is true even with respect to a
“specific intent” statute where the intent itself is stated in terms of an
“end,” for example, breaking and entering with intent to commit
theft.  The “end” of stealing money still could be just a means to
another more valued consequence, such as giving to the poor; that
ultimate goal, however, would not replace or negate the intent of
stealing and would still be a “motive,” while the intent to steal would
still provide the “specific intent” required by the statute.  See W.
LaFave & A. Scott, supra, at 204-05.

This is precisely the situation with nuclear protestors.  Though
the defendants here intended disarmament only as a means and not as
an end, their ultimate desire of saving innocent lives does not replace
or negate the intent which the statute requires-that of interfering with
U.S. defense functions, facilities, and policies.  The defendants
through their own words made clear that they saw such interference
as necessary to their benevolent goals: when it is nuclear missiles, a
part of the U.S. defense system, that are “illegal,” “immoral,”
“criminal,” and “murderous,” one can hardly halt the inexorable slide
toward killing and destruction without interfering with-and intending
to interfere with-that established part of the U.S. defense system. 
Any argument to the contrary merely tries to read back into the
statute a requirement of a subjective desire to interfere with the
country’s best interests, an interpretation that we have already
rejected.

Id. at 587-88.  The court found the evidence of specific intent was sufficient and approved the jury

instructions that distinguished motive from intent, which the trial court had defined as the means to

achieve the motive.  Id. at 588-89.
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Similarly, in United States v. Cullen, the defendant asserted that he was erroneously

precluded from arguing that he was compelled by his religious beliefs to burn draft records.  454

F.2d 386, 390 (7th Cir. 1971).  Defendant Cullen maintained that this evidence was relevant to

whether he possessed the requisite mental state of willfulness.  The court found that the defendant’s

religious convictions were irrelevant to the issue of his mental state because a showing that he acted

willfully did not require the government to prove his motive.  Id. at 391-92.

In a case such as this, if the proof discloses that the prohibited act
was voluntary, and that the defendant actually knew, or reasonably
should have known, that it was a public wrong, the burden of proving
the requisite intent has been met; proof of motive, good or bad, has
no relevance to that issue.  If defendant’s theory of defense were
valid, the character of his conduct would be judged not by the rule of
law but by the end which his means were designed to serve.

Id. at 392.  Accordingly, in a case in which nuclear protestors were convicted of wilfully injuring

government property, the Seventh Circuit held that “disagreement with U.S. defense policy and

moral disapproval of a law are not defenses to violating the law.”  United States v. Urfer, 287 F.3d

663, 665 (7th Cir. 2002). 

The Tenth Circuit has also concluded that the motives of nuclear protestors are not

to be confused with the specific intent required by the Sabotage Act.  United States v. Platte, 401

F.3d 1176, 1181 (10th Cir. 2005).  “The high-minded motives of Defendants do not negate their

intent.  . . . .  Civil disobedience can be an act of great religious and moral courage and society may

ultimately benefit.  But if the law being violated is constitutional, the worthiness of one’s motives

cannot excuse the violation in the eyes of the law.”  Id.  

Finally, the undersigned observes that a group of individuals breaking into Y-12

could have different motives or overarching goals–one to prevent nuclear war, one to reduce
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government funds spent on the military, and another because he was a terrorist seeking to give

advantage to another country–and all have the same intent to injure, interfere with, or obstruct the

national defense.  Accordingly, the Court finds that the Defendants’ overarching motives, whether

moral, religious, or political or some combination thereof, are distinct from their specific intent in

engaging in the conduct with which they are charged.  The Court concludes that the parties are

precluded from offering evidence of the Defendants’ motives, whether those motives are moral,

religious, political, benevolent, or malevolent, because those motives are not relevant to the

Defendants’ specific intent.

At the February 7 hearing, defense counsel expressed concern that preclusion of

evidence of motive would mean that evidence of specific intent was limited to the inferences that

can be drawn from the Defendants’ conduct.  This is not so.  First, the Government denied that it

was taking the position that proof of intent should be so limited. [Doc. 84, p.49] Second, and more

importantly, such a restriction would interfere with the Defendants’ right to defend against the

sabotage charge.  Unlike in prior cases involving nuclear protestors in this district, the Government

has charged the instant Defendants under the Sabotage Act, which requires a specific intent.  With

regard to Count One, the Government must prove beyond a reasonable doubt that the Defendants

intended to injure, interfere with, or obstruct the national defense.  Accordingly, the Defendants

must be allowed to present evidence that they did not have this intent.  In neither of the cases from

other circuits, in which nuclear protestors were convicted under the Sabotage Act, did the trial court

restrict the evidence of intent to the defendants’ conduct.  Platte, 401 F. 3d at 1179 (observing that

the trial “court allowed testimony regarding the Defendants’ study and understanding of nuclear

weapons and various sources of law, but only as it pertained to their state of mind at the time they
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entered the missile site’); Kabat, 797 F.2d at 585 (determining that “the government’s case does not

rest solely on inferences from the acts committed” and recognizing that the “defendants, through

their opening and closing statements and testimony, their comments at the time of arrest, and the

messages they left at the missile sites, have continuously declared that their intent was to ‘disarm’

the missiles”).  Thus, the Court finds that the Defendants in this case may present evidence,

including testimony or other evidence in addition to the inferences that can be drawn from their

conduct, of their specific intent in entering Y-12 and engaging in certain conduct.  The Defendants

may also present evidence that they had a specific intent other than to injure, interfere with, or

obstruct the national defense.  While the Government suggests that such evidence could potentially

be cumulative or confusing to the jury, the Court finds that the trial judge, hearing the evidence at

trial and upon an objection, is in the best position to determine whether evidence is cumulative or

confusing.  

(4)  First Amendment Defense

Finally, the Government contends that the Defendants’ First Amendment rights to

freedom of speech and the free exercise of religion are not a defense to the crimes charged.  The

Defendants argue that the Court should not preclude them from presenting a First Amendment

defense outside of the context of the evidence presented at trial.  The Court finds that the exercise

of First Amendment rights to free speech or freedom of religion by breaking into and damaging

government property is not a defense to the instant charges because the area inside the boundary of

Y-12 was not a public forum.  

Even protected speech is not equally permissible in all places and at
all times.  Nothing in the Constitution requires the Government freely
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to grant access to all who wish to exercise their right to free speech
on every type of Government property without regard to the nature
of the property or to the disruption that might be caused by the
speaker’s activities.

Cornelius v. NAACP Legal Defense and Educational Fund, 473 U.S. 788, (1985); see also United

States v. Albertini, 472 U.S. 675, 676 (1985) (holding that a “military base generally is not a public

forum”).  The Court finds that the area inside the fences and structural barriers of the Y-12 National

Security Complex was not a public forum on July 28, 2012.  Thus, the Defendants had no First

Amendment right to cut fences and walk to the HEUMF building to exercise their freedom of speech

or religion.  

Conclusion

The Government’s Motion to Preclude Defendants from Introducing Evidence in

Support of Certain Justification Defenses [Doc. 45] is GRANTED.  The Defendants may not present

a defense of necessity or justification as discussed herein, evidence that the operations at Y-12

violated international or domestic law, evidence that their actions were compelled by the Nuremberg

principles, evidence of their motives, or evidence that their actions at Y-12 on July 28, 2012, were

protected by the First Amendment.  The Defendants are not precluded from presenting evidence of

their specific intent with regard to Count One, subject to the requirements of relevance and the other

Federal Rules of Evidence.
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IV.  CONCLUSION

The Court makes the following rulings on the pending pretrial motions:

(1)  The Government’s Motion to Preclude Defendants from
Introducing Evidence in Support of Certain Justification Defenses
[Doc. 45] is GRANTED as set forth above;

(2) The Defendants’ Motion for Discovery [Doc. 46] is DENIED;

(3) The Motion for Specific Discovery [Doc. 47] is GRANTED in
part in that the Government is ORDERED to disclose, if it has not
already done so, any records, including time of call and time of
response, of alarms sounded as a result of the Defendants’ alleged
intrusion on July 28, 2012, and is DENIED in all other respects;

(4) The Defendants’ Motion for a Bill of Particulars [Doc. 48] is
DENIED; 

(5) The Defendants’ Motion to File Supplemental Brief [Doc. 74] is
GRANTED;

(6) The Defendants’ alternative motion for a bill of particulars within
their Motion of the Defendants to Dismiss for Overbreadth and
Vagueness, or, in the Alternative, for a Bill of Particulars8 is
GRANTED in part in that the Government is ORDERED to
provide a bill of particulars by April 8, 2012, stating the harm or
attempted harm to the national defense.  The alternative request is
otherwise DENIED as moot;

(7) The Defendants’ joint Motion for Permission to Withdraw
Discovery Motion [Doc.  87] is GRANTED, and the Joint Motion for
Discovery [Doc. 73] is WITHDRAWN.

IT IS SO ORDERED.

ENTER:
     s/ C. Clifford Shirley, Jr.     
United States Magistrate Judge  

8The dispositive portion of this motion is presently before the District Judge and, thus,
the motion remains pending at this time.
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