
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TENNESSEE 

AT KNOXVILLE 
 
 

UNITED STATES OF AMERICA, ) 
      ) 

Plaintiff,  ) CASE NO. 3:12-CR-107 
   ) 

v.      ) JUDGES THAPAR/SHIRLEY 
      ) 
MICHAEL R. WALLI,   ) 
MEGAN RICE, and    ) 
GREG BOERTJE-OBED,   ) 
      ) 

Defendants.  ) 
 
 

GOVERNMENT’S RESPONSE TO 
DEFENDANTS’ RULE 33 MOTION FOR NEW TRIAL (DOC. 202) 

 
 The United States of America, by and through the United States Attorney for the Eastern 

District of Tennessee, hereby provides the following response to the defendants’ Memorandum 

in Support of Defendants’ Rule 33 Motion for New Trial (Doc. 202.)  

PROCEDURAL BACKGROUND 

On May 6, 2013, the defendants’ trial on the two-count indictment began.  On May 8, 

2013, oral arguments were heard.  The defense made no objections during the government’s 

closing or rebuttal arguments.  (Doc. 193, Trial Tr. at p. 193.)  After the jury retired to deliberate, 

defense counsel “hesitatingly” moved for dismissal or, alternatively, for mistrial.  (Id. at p. 194.)  

Defense counsel stated as his basis, “We got through an entire trial without any use of the word 

‘terror’ or ‘terrorism,’ and then counsel in his closing argument used ‘9/11,’ implying a 

comparison between these defendants and those.”  (Id.)  Defense counsel argued to the Court that 

the mere mention of “9/11” is prosecutorial misconduct.  (Id. at p. 195.)  After finding that the 
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prosecutor used 9/11 as an example of enhanced security and nothing more, the Court overruled 

defense counsel’s objection.  (Id.)         

Court reconvened at 6:01 p.m. on the same afternoon for the delivery of the jury’s 

“guilty” verdict as to both counts.  (Doc. 193, Trial Tr. at p. 196.)  The defendants thereafter filed 

their Memorandum in Support of Defendants’ Rule 33 Motion for New Trial (Doc. 202).         

ARGUMENT 

 Federal Rule of Criminal Procedure 33 permits the Court to “vacate any judgment and 

grant a new trial if the interest of justice so requires.”  Fed.R.Crim.P. 33(a).  The decision 

whether to grant a Rule 33 motion for a new trial lies within the Court’s sound discretion.  “The 

defendant bears the burden of proving that a new trial should be granted.”  Id.  Such a motion, 

when challenging the verdict as being against the great weight of the evidence, differs from a 

motion for acquittal in that, on a new trial motion, the “trial judge can consider the credibility of 

the witnesses and the weight of the evidence.”  United States v. Davis, 15 F.3d 526, 531 (6th 

Cir.1994); United States v. Ashworth, 836 F.2d 260, 266 (6th Cir. 1988) (citations omitted). 

However, the decision to grant a new trial is within the discretion of the district court and “the 

[c]ourt should exercise such discretion only in the extraordinary circumstances where the 

evidence preponderates heavily against the verdict.”  Id.  (emphasis added).  The United States 

respectfully submits that the defendants have not shown that “extraordinary circumstances” exist 

or that the evidence preponderates heavily against the verdict; therefore, a new trial is not 

warranted in this case. 

I.   The weight of the evidence supports the jury’s guilty verdict. 
 
 In their Memorandum in Support of Defendants’ Rule 33 Motion for New Trial, the 

defendants claim that the United States “failed to prove each element of every count beyond a 

reasonable doubt.”  (Doc. 202, pp. 1, 3-4.)  More specifically, the defendants’ argue that in 
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Count One, the United States failed to present sufficient evidence with regard to the defendants’ 

intent to interfere with the national security of the United States.  (Id.)     

The government hereby incorporates the sufficiency of the evidence arguments made in 

its Response to a Rule 29 Motion for Judgment of Acquittal.  In addition to that response, the 

government submits that the following testimony from the defendants further supports the 

government’s argument that the defendants desired and foresaw Y-12’s vigorous response to 

their intrusion: Defendant Boertje-Obed admitted that the Y-12 National Security Complex was 

chosen because of the effect that it could have on disarmament, that it was an integral part of 

nuclear weapons production, and that a response from the facility was desired and expected.  

(Doc. 193, Trial Tr. at 122.)  Further, the foreseeability of potential security breakdowns was 

indicated by defendant Walli’s testimony, where he stated: “We talked about all sorts of things, 

probable and otherwise, that might happen during our missionary work at the U.S. government 

terrorist site Y-12.  And it did actually come up, you know, what if we ran into a band of Al 

Qaeda?  They have access to the same information about security conditions at Y-12 as us, 

publicly obtainable.” (Id. at 55-56.) 

II.   “The interests of justice” does not encompass the defendants’ political agenda.  

  In their motion for a new trial, the defendants state that the “interests of justice” require 

the granting of a new trial based on their “nonviolent and globally important” action.  (Doc. 202, 

at p. 1.)  However, the defendants fail to set forth any law that supports granting a new trial for 

the purpose of furthering such political agendas.   

The paradigmatic use of a Rule 33 motion is to seek a new trial on the ground that “the 

jury’s verdict was against the manifest weight of the evidence.”  United States v. Crumb, 187 F. 

App’x 532, 536 (6th Cir. 2006); see also United States v. Legette-Bey, 147 F. App’x 474, 486 

(6th Cir. 2005); United States v. Graham, 125 F. App’x 624, 628 (6th Cir. 2005); United 
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States v. Solorio, 337 F.3d 580, 589 n.6 (6th Cir. 2003).  Furthermore, it is widely agreed that 

Rule 33’s “interest of justice” standard allows the grant of a new trial where substantial legal 

error has occurred.  See United States v. Wall, 389 F.3d 457, 474 (5th Cir. 2004) (stating that 

“any error of sufficient magnitude to require reversal on appeal is an adequate ground for 

granting a new trial”).   

Contrary to the defendants’ assertions, “interest of justice” as set forth in Rule 33 does 

not encompass the defendants’ political agendas, regardless of how well-intentioned they may 

be.   

III. The United States did not commit prosecutorial misconduct during trial. 

 The defendants claim that the United States made statements during closing argument 

and rebuttal that prevented the defendants from receiving a fair trial; therefore, they move for a 

new trial.  (Doc. 202, at p. 5-9.)  As previously stated, pursuant to Rule 33 of the Rules of 

Criminal Procedure, the Court may vacate any judgment and grant a new trial if “the interest of 

justice so requires.”   

 Claims of prosecutorial misconduct are evaluated using a two-step inquiry.  “First, the 

court must determine whether the government’s statements were improper.”  United States v. 

Abboud, 438 F.3d 554, 584 (6th Cir. 2006).  “The prosecutors’ comments must be evaluated in 

light of the defense argument that preceded it…”  Darden v. Wainwright, 447 U.S. 168, 179 

(1986).  “Under the ‘invited response’ rule, a ‘reviewing court must not only weigh the impact of 

the prosecutor’s remarks, but must also take into account defense counsel’s opening salvo.’”  

United States v. Henry, 545 F.3d 367, 381 (6th Cir. 2008) quoting United States v. Young, 470 

U.S. 1, 11-12 (1985).  
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If it is determined that the statements were in fact improper, then the court must decide 

whether the statements were flagrant.  Id.  In deciding whether the statements were flagrantly 

made, the court should consider four factors: 

(1) whether the remarks tended to mislead the jury or to prejudice the accused, 
including whether the trial judge gave an appropriate cautionary instruction to the 
jury; 
 
(2) whether they were isolated or extensive; 
 
(3) whether they were deliberately or accidentally placed before the jury; and 
 
(4) the strength of the evidence against the accused. 
 

Id.   

If the court determines that the statements were not flagrant, then “the court will reverse 

only if (1) the proof against the defendant was not overwhelming, (2) opposing counsel objected 

to the conduct, and (3) the court failed to give a curative instruction.”  Id.  (citation and internal 

quotation marks omitted).  The Sixth Circuit reviews such claims de novo where the defendant 

makes a timely objection.  United States v. Beverly, 369 F.3d 516, 543 (6th Cir. 2004).  

Otherwise, the Sixth Circuit examines the defendants’ claims under the plain-error standard of 

review.  Id. 

 “Prosecutorial misconduct may be so exceptionally flagrant that it constitutes plain error, 

and is grounds for reversal even if the defendant did not object to it.”  United States v. Carter, 

236 F.3d 777, 783 (6th Cir. 2001) (internal quotation marks omitted).  Plain-error review 

requires the court to determine whether (1) there was an error, (2) the error was “obvious or 

clear,” (3) the error affected the defendant’s substantial rights, and (4) the error “seriously 

affected the fairness, integrity, or public reputation of the judicial proceedings.”  United States v. 

Gardiner, 463 F.3d 445, 459 (6th Cir. 2006) (internal quotation marks omitted).   
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   The United States contends that the referenced prosecution remarks were entirely proper.  

Even if the Court finds that the prosecution made an improper statement during trial, the United 

States avers that such statement was not flagrantly made, and the interest of justice does not 

require a new trial in this matter.   

A. The prosecution statements of which the defendants complain were proper. 
 
 The defendants cite to portions of remarks made by the prosecutor during closing and 

rebuttal closing arguments.  (Doc. 202, Def’s brief p. 7.)  In their motion, the defendants make 

little attempt to explain how such remarks were improper or prejudicial. The United States 

submits that when taken in their full context, the statements were clearly made in response to 

defense arguments and were completely proper. It should also be noted that the defense did not 

make a timely objection to any of the alleged improper comments.  After the jury began the 

deliberation stage, the defense made an objection to one comment, and the objection was 

overruled. 

The defendants have separated the alleged improper statements in two categories:  

(1) comments made regarding an analogy to burglary, and (2) a comment mentioning 9-11.  The 

government will respond as such.  Portions of defense counsel’s and the prosecutor’s arguments 

are set forth below.  The defendants’ citations to the prosecutor’s remarks are set forth in bold 

print, in the context of the overall arguments.  The government will expound upon the 

appropriateness of these remarks individually. 

1. Alleged Improper Statements Regarding Burglary. 
 

The defendants list five allegedly improper statements regarding burglary.  They argue 

that the statements were misleading to the jury because there was no evidence in the case that the 

tools the defendants used were burglary tools, or that burglary had anything to do with the case at 
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hand.  They also argue that they represent a series of repeated prejudicial statements of 

uncharged conduct that was deliberately designed to prejudice them. 

The use of analogies in closing arguments is certainly permissible and is a common trial 

technique.  See United States v. Frost, 914 F.2d 756, 770-61 (6th Cir. 1990).  There was nothing 

improper about the burglary analogy.  These comments were made in response to defense 

arguments and testimony that Y-12 was at fault for security lapses and this somehow mitigated 

the defendants’ conduct.  It was fair for the prosecutor to comment on those issues.  Contrary to 

the defendants’ contention, there was nothing misleading or prejudicial about an analogy to the 

burglary of a house for the above purpose.  The evidence was uncontested that the defendants’ 

conduct involved an unauthorized intrusion onto the secured premises of Y-12.  Such intrusion 

could be characterized as a break-in.  An unauthorized intrusion or break-in is similar to a 

burglary and the analogy was logical in light of the defense’s prior statements and testimony.  

There was no attempt to state that the defendants had committed another crime.  In fact, the 

defendants were on trial for an offense much more serious than burglary.  Making another point 

through an analogy to burglary was not improper, and did not prejudice the defendants.  

Similarly, characterizing the bolt cutters and other tools the defendants used for their break-in as 

burglary tools was not improper. 

a)   Government’s Initial Closing - Alleged Improper Burglary Comments  

Portions of the prosecutor’s initial closing are set forth in context below, with the alleged 

improper comments in bold. 

   “You know, one thing that was stated by retired Colonel Mary Wright 
who testified, she’s talking about, oh, this was a benefit to Y-12.  This, 
you know, because their security was enhanced or whatever.  And kind of 
like it was Y-12’s fault.  Well, ask yourself, okay, somebody 
burglarizes a home, a house, they burglarize it.  Now, let’s say the 
homeowner didn’t have deadbolts, didn’t have an alarm system, 
didn’t have a dog, watchdog.  Didn’t have anything like that.  So is it 
their fault?  Do you excuse what the burglar did because the 
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homeowner was maybe a little lax on their security?”  (Doc. 193, Trial 
Tr. at p. 152; Doc. 202, p. 7.) 

 
This was a permissible analogy. Throughout trial, the defense put an intense focus on the 

shortcomings of security at Y-12, suggesting that those pre-existing security issues were at fault 

for the defendants’ crimes, rather than the defendants.    Further, the defendants went as far as to 

argue in closing that their crimes benefitted Y-12 because the defendants exposed security 

failures.  The United States submits that these defense arguments were a thinly-veiled effort to 

improperly invite jury nullification.  Therefore, the prosecutor’s remarks were an attempt to 

properly direct the jury’s focus to the proof of the elements of the charged offenses, and away 

from the defendants’ misleading emphasis on Y-12’s security issues.  The “burglary” 

comparison in the first statement was responsive to testimony by defense witness, retired Colonel 

Mary Wright.  Colonel Wright testified, “[M]y opinion is that the actions of the defendants did 

not harm national security.  In fact, I think what has happened is that we are much more secure 

now . . .”  (Doc. 193, Trial Tr. at 94-95.)  Colonel Wright opined that the defendants’ actions had 

positive outcomes that hopefully resulted in Y-12 being fully protected, now.  In positing an 

analogy, the prosecutor rhetorically asked the jurors if they would excuse a burglar’s crime 

because a homeowner had poor home security.  The prosecutor argued that Y-12 was not at fault 

for the defendants’ crimes in this case, and regardless of its security issues, the defendants’ 

actions should not be excused because of them.  Such an analogy was proper. 

The prosecutor also stated:  

 “You know, ladies and gentlemen, its fine for the defendants to be nuclear 
protestors.  It’s fine to have opposing views.  I mean, that’s what this 
country is all about.  We have First Amendment protections that allow 
people to speak out.  There’s nothing wrong with that.  They can protest 
all they want. 
 

 We are also a nation of laws.  You can’t just take the law into your own 
hands and try to just force your will on everybody else.  You’re not above 
the law.  I think we know how dangerous that can be.  We know that 
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from recent events.  Somebody wants to do something because they think 
it’s right.  No, that’s not – we’re a nation of laws.  They’re not above the 
law.”  (Doc. 193, Trial Tr. at p. 154; Doc. 202, p. 7.) 

 
Again, this statement addresses the defendants’ efforts throughout trial for jury nullification due 

to the defendants’ pacifistic motives. There is nothing wrong with commenting that no one is 

above the law.  

 b)   Defense Counsel’s Closing  

  In closing argument, defense counsel Quigley made the following comments: 

 Are they peaceniks?  Of course they are.  (Doc. 193, Trial Tr. at 158.) 
. . . 

 You heard, this is sadly -- we could say a comedy of errors, but the stakes 
are too high to talk about a comedy of errors.  (Doc. 193, Trial Tr. at 160.)  
. . . 
Other people in Congress said what when they testified?  We thank you 
because you pointed out a huge, huge, serious problem for us.  This is a 
difference between does a thermometer give you a fever?  A thermometer 
doesn’t give you a fever.  A thermometer shows that you have a fever.  I 
would say to you that these folks, these folks didn’t cause the fever.  They 
pointed out that we have a fever. (Doc. 193, Trial Tr. at 161.) 
. . . 
The deputy secretary of the Department of Energy said this is an important 
wakeup call for our entire system, right?  So again, they were the 
thermometer to show what the problem was.  . . .  Because the 
thermometer said they had a big problem.  . . .  It’s delaying a secret 
shipment because you find out you have a huge security problem.  . . .  So 
when three senior citizens can, with no weapons other than some bolt 
cutters, when three senior citizens can walk all the way on to a base, then 
we know we have a problem.  Are they the problem?  (Doc. 193, Trial Tr. 
at 163.) 
. . . 
You saw what he said about these folks.  They weren’t threatening.  They 
weren’t bad.  He knew what they were.  They were peace protesters.  . . .  
Again, is the embarrassment the fault of the thermometer, or is it the fault 
of the fever?  And they are the thermometer.  They are not the fever.  
(Doc. 193, Trial Tr. at 164-65.) 
 

Defense Counsel Lloyd made the following comments: 
 
I asked him, did that mean you knew you had peace protesters?  He said 
yes.  (Doc. 193, Trial Tr. at 181.) 
. . . 
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The shortcomings in security at one of the most dangerous places on the 
face of the planet have embarrassed a lot of people.  I would submit to you 
that because they’ve embarrassed a lot of people, because contracts have 
been lost, you’re looking at three scapegoats behind me.  (Doc. 193, Trial 
Tr. at 83.) 
 

c) Government’s Rebuttal - Alleged Improper Burglary Comments      
 

 Portions of the prosecutor’s rebuttal comments are set forth in context below, with the 

alleged improper comment in bold. 

 “And these weren’t – you know, they keep talking about oh, they’re senior 
citizens.  You know, these weren’t three senior citizens going on a stroll, 
an evening stroll through the park.  They were on a mission.  They had a 
backpack, and you know what they had?  They had burglary tools in 
there.  Those are burglary tools.  They had bolt cutters.  That’s how they 
got in.  Flashlight.  Of course, they had hammers, and maybe that was for 
once they got in.  They had those for a reason.”  (Doc. 193, Trial Tr. at 
184-85; Doc. 202, p. 7.) 

 
 The statement about the defendants being on a mission – not just an evening stroll – 

underlines the evidence that shows the defendants possessed the requisite intent to commit the 

charged offenses.  It also addresses the defense’s suggestion in closing that the bolt cutters were 

just some innocent item. Referring to the bolt cutters as burglary tools was a fair characterization 

of the evidence. This “invited response” during closing arguments, when taken in context, did 

not unfairly prejudice the defendants.  See United States v. Young, 470 U.S. 1, 11 (1985).  In 

rebuttal closing argument, the prosecutor responded substantially to the defendant’s improper 

attempts at jury nullification in order to “right the scale,” not exceeding permissible bounds.  Id.        

 “Were they intending to interfere with Y-12?  Yes.  They could have gone 
to a lot of places to express their anti-nuclear message.  They could have 
gone to the front gates of Y-12 and stood outside the gates and protested 
and have signs and banners, and they could have sung songs.  They could 
have done that right outside the gate.  They didn’t.  They had the intent to 
get in.  Why?  Why was it?  That wasn’t enough for them to be outside the 
gate or at the park in Oak Ridge.  That wasn’t enough.  They wanted more.  
What did they want?  They wanted to have a greater effect.  And the great 
effect is do something that’s really going to cause some action, cause an 
effect.  That was what they wanted.  They wanted to interfere with Y-12. 
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 You know, Mr. Quigley was suggesting, oh, it’s just because they intend 
for disarmament.  No.  That shows their bigger, larger purpose.  It’s not 
just because of that, though.  Again, we ask to use your common sense 
here, and we’re confident you will. 
 

 What was their intent when they went in there?  The intent was to interfere 
with it. 
 

 A lot of what I heard from Mr. Quigley, and he made some fine 
arguments, but a lot of it was actually, okay, I broke into your house 
and it’s your fault because your security wasn’t good enough.  It’s a 
lot of what his whole argument sounded like.  ‘It’s Y-12’s fault.’”  
(Doc. 193, Trial Tr. at 185-86; Doc. 202, p. 7.) 
 

As argued previously, since the defendants’ theme was to blame Y-12 for the intrusion due to the 

security lapses, the prosecutor merely rhetorically asked the jurors if they would excuse a burglar 

because a homeowner had poor home security.  This was a fair analogy and there was nothing 

improper about the remark. 

 “There was also mention of Mr. Garland referring to the defendants as 
peace protestors.  That term was used over and over in trial.  They’re 
peace protestors.  They’re peace protestors.  Again, we’re not saying 
they’re terrorists or anything like that.  But is their conduct really peaceful 
here?  Was it peaceful?  If somebody cut through your fences in your 
yard, spray painted your house, splashed blood all over it, would you 
consider that peaceful?  Is that peaceful conduct?  No, it’s not.”  
(Doc. 193, Trial Tr. at 187-88; Doc. 202, p. 7.) 
 

With the repeated statements by the defense attorney that the defendants were “peace protestors,” 

the prosecutor merely responded with an analogy suggesting that the defendants’ conduct might 

not have been entirely peaceful.  There was nothing improper about this analogy. 

2. Alleged Improper Statements Regarding 9/11. 
 
 The defendants contend that the government’s mention of 9-11 was improper and 

prejudicial. The defendants do not argue how such a comment was improper or prejudicial other 

than to say that 9-11 had nothing to do with the instant case and that merely referring to that 

event prejudiced the jury.  Implicit in their argument is that simply mentioning 9-11, regardless 
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of context, intent or effect, is improper.1  This is not correct. See  Johnson v. McIntosh, No. 2:07-

CV-23, 2009 WL 3033033 *6 (W.D. Mich. Sept. 17,  2009) (prosecutor’s use of 9-11 analogy 

was not prosecutorial misconduct); see also, Zurinaga v. Smelosky, No. CV 08-6626-GAF (RC), 

2010 WL 4916586  *3, 8 (C.D. Cal. Sept 15, 2010)( in light of defense argument and other 

factors, even prosecutor’s rebuttal including “graphic display and lengthy discourse” regarding 

9-11, did not render defendant’s trial fundamentally unfair). 

 a)   Defendants’ Objection and Court’s Ruling 

 Contrary to the defendants’ suggestion, the defendants did not make a timely objection to 

this comment. Nevertheless, the Court considered the objection and overruled it.  After the jury 

has entered the deliberation stage of the trial, the following colloquy  occurred: 

 
MR. LLOYD:  Your Honor, I hesitatingly, move for dismissal or, 
alternatively, for mistrial.  We got through an entire trial without any use 
of the word terror or terrorism, and then counsel in his concluding 
argument used 9/11, implying a comparison between these defendants and 
those.  (Doc. 193, Trial Tr. at 194.) 

 
THE COURT:  And he specifically said they weren’t terrorists. 

 
MR. LLOYD:  The cat was out of the bag by then, Your Honor.  It just the 
use of 9/11 is, to me, prosecutorial misconduct.  It’s a horrible crime. 

 
THE COURT:  He used 9/11.  He did not use 9/11 to say anything about 
these individuals.  What he said is the fact that something like Y-12 
becomes more secure after a safety incident is analogous to airports 
becoming more secure after 9/11. 

 
MR. LLOYD:  But his use of that one incident – 

 
THE COURT:  But I heard Al Qaeda mentioned before that by your own 
clients.  So, I mean, I don’t understand how you’re saying the terrorism 
wasn’t mentioned before that.  It’s overruled.  That’s overruled.  I think he 

                                                      
1 It is ironic that the defense should object to the innocuous reference to increased security after 
9-11, when it was actually defense counsel who, in his own closing,  made patently inflammatory 
comments about the “horror of nuclear weapons,” referring to “tens of thousands of people who 
died in Hiroshima, tens of thousands more who died in Nagasaki.  Was that good?” (Doc. 193, 
Trial Tr. at 167.)  
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was making a point and using an example, and that’s it.  Nothing more.  
Okay.  Anything else?  (Doc. 193, Trial Tr. at 194-95.) 

 
 The government submits that the Court was correct in its assessment of the comment and 

properly overruled the objection. 

 b)    Defense Counsel’s Closing 

Portions of the defense counsel’s argument and the rebuttal comment of the prosecutor 

will be set forth in context below.  

Defense Counsel Quigley argued in closing: 

Every single person said that Y-12 is safer today, less likely that nuclear 
weapons are going to get loose or be misused.  Safer today than it was the 
day they showed up.  . . .  Again, the fever has been addressed a little bit.  
But part of having it addressed is somebody had to take the temperature.  
(Doc. 193, Trial Tr. at 166.) 
. . . 
So again, don’t blame the thermometer for the fever.  We understand 
there’s a problem there.  I think the problem has been resolved and 
improved.  (Doc. 193, Trial Tr. at 170.) 
 

 c)    Government’s Rebuttal - Alleged Improper 9-11 Comment 
 

In rebuttal, the prosecutor argued:  

“And to the extent that it’s argued that this was, oh, this is a great benefit 
to Y-12, that’s been suggested by Colonel Wright,2 in arguments, think of 
this.  Right after 9/11, did you notice how much better security got at 
airports and public buildings, how much better security got? 
If you ever had a flight after 9/11, you know how much tighter 
security got.  And that may be a good thing.  It certainly is a good 
thing.  Does that mean 9/11 was a good thing?  Of course not. 
 
I’m certainly not trying to say that the defendants are terrorists or anything 
like that.  I’m just making comparisons.  Just because their security was 
increased, that doesn’t mean what they did was good, and that doesn’t 
mean they should get a pass on it.  They’re not above the law.”  (Doc. 193, 
Trial Tr. at 186-87; Doc. 202, p. 7.) 

 
                                                      
2 Colonel Wright testified, “[M]y opinion is that the actions of the defendants did not harm 
national security.  In fact, I think what has happened is that we are much more secure now . . .”  
(Doc. 193, Trial Tr. at 94-95.)  Colonel Wright opined that the defendants’ actions had positive 
outcomes that hopefully resulted in Y-12 being fully protected, now. 
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As noted by the Court in overruling the objection, the prosecutor was simply making an 

analogy to increased security after 9-11. The prosecutor here was responding to the defense 

argument that the defendants’ actions were mitigated or excused because their intrusion resulted 

in enhanced security at Y-12, which made Y-12 better.  The prosecutor was simply using a well-

known example to explain that subsequent remedial security measures do not justify or excuse 

the event that caused them.  This was a fair rejoinder to defense counsel’s closing remarks.  

 Further, the prosecutor immediately and explicitly stated that the defendants were not 

terrorists and made it clear that the reference was to increased security at Y-12 and after 9-11.  

The prosecutor even stated a second time in rebuttal that that the defendants were not terrorists.3  

The prosecutor also stated in rebuttal that the defendants were not violent people.4  Thus, the 

prosecutor was clearly not suggesting that the defendants were terrorists and the comment could 

not have misled the jury in any manner. This was a fair analogy and an invited response. Further, 

as the Court noted, the defendants cannot claim that the mere mention of the term 9/11 or 

terrorism prejudiced them when they brought up terrorism in their own testimony.5 

 

 

 

 

 

                                                      
3 “Again, we’re not saying they’re terrorists or anything like that.”  (Doc. 193, Trial Tr. at 187.) 
4 “Yeah, they weren’t violent.  There are a lot of ways to accomplish your goals.  We’re not 
saying they were violent in any sense like that; but clearly what they did was an intent to 
interfere with Y-12 and thereby our national defense.” (Id. at 188.) 
5 During the cross-examination of defendant Walli, the following statements were made:  “Q.  I 
noticed that in your testimony, you compared—you lumped together the Klan, KKK, Al Qaeda 
and the United States together.  A.  And Al Qaeda as well.  Q.  Right.  You feel they’re all 
basically kind of all the same in a way?  A.  They’re all murderers, terroristic factions in 
noncompliance with the rule of law.”  (Id. at 70-71).  
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CONCLUSION 

 WHEREFORE the United States respectfully requests that this Honorable Court deny the 

defendants’ Motion for New Trial pursuant to Rule 33.  

            Respectfully submitted this 16th day of April, 2013. 

       WILLIAM C. KILLIAN 
       United States Attorney 
 
      By: s/ Jeffrey E. Theodore                     
       Jeffrey E. Theodore 
       Assistant United States Attorney 
       800 Market Street, Suite 211 
       Knoxville, Tennessee  37902 
       (865) 545-4167 
 
       s/ Melissa M. Kirby                         
       Melissa M. Kirby   

Assistant United States Attorney 
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